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ATTORNEYS OF RECORD
STEPHEN D. MONAHAN,

Nogales, Arizona,

Attorney for Appellant.

THOMAS L. HALL,
JAMES V. ROBINS,

Nogales, Arizona,

Attorneys for Appellee.

DUANE BIRD,
Nogales, Arizona,

Appellee in propria persona. [3*]

In the District Court of the United States in and

for the District of Arizona.

L-653 Tucson.

W. J. DONALD, Receiver of The Nogales National

Bank of Nogales, Arizona, an insolvent cor-

poration.

Plaintiff,

vs.

DUANE BIRD,

Defendant.

AMENDED COMPLAINT AT LAW.

The plaintiff complains and for cause of action

against the defendant alleges:

*Page numbering appearing at the foot of page of original certified
Transcript of Record.
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I.

That the Nogales National Bank of Nogales, Ari-

zona, is a corporation duly organized and existing

under the national banking laws of the United

States of America, having a capital stock of Fifty

Thousand dollars ($50,000.00) divided into five hun-

dred (500) shares of the par value of one hundred

dollars ($100.00) per share, with its principal place

of business in the City of Nogales, County of Santa

Cruz, State of Arizona, and has at all times herein-

after mentioned been doing a general banking bus-

iness in the said City of Nogales until on or about

the thirtieth day of November, 1931, when said

bank voluntarily suspended business, and that on

or about the eleventh day of December, 1931, the

Honorable Comptroller of the Currency of the

United States, who since the suspension of business

by said bank, had been in charge thereof, determined

the same to be in an insolvent condition, and ap-

pointed a receiver therefor, that this said receiver

C. L. Ezell failed to accept the said appointment

as receiver and that thereafter on or about De-

cember 15th, 1931, the said Comptroller appointed

as receiver therefor Edwin B. Patton who there-

upon took charge of the business of the said bank

for the purpose of liquidating its assets and wind-

ing up its affairs, and that the said Edwin B.

Patton there- [4] after on or about February 13th,

1932, resigned as receiver of the said bank where-

upon on or about February 13th, 1932, the said

Comptroller appointed W. J. Donald as receiver
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for the said bank for the purpose of liquidating

its assets and winding up its affairs, and that the

said W. J. Donald, the plaintiff herein, is now

the duly appointed, qualified and acting receiver

thereof.

That the defendant is a resident of Santa Cruz

County, State of Arizona.

II.

That heretofore and before the closing and sus-

pension of business by said bank, the defendant

Duane Bird became and was the owner of and

in possession of twenty (20) shares of the capital

stock of the said Nogales National Bank of No-

gales, Arizona, of a par value or face value of

$100.00 per share, or a total of Two Thousand

($2,000.00) dollars of the capital stock of said cor-

poration, the same standing on the books of the

said corporation in his name up to and on Jan-

uary 14th, 1932.

III.

That on or about the 14th day of January 1932,

the Honorable Comptroller of the Currency of the

United States, being fully advised of the condition

of the said bank, and for the purpose of paying

the liabilities thereof, decided to and did levy an

assessment upon the capital stock and stockholders

of the said Nogales National Bank of Nogales,

Arizona, to the full amount of the par value thereof,

or the sum of One hundred dollars ($100.00) upon

each and every share of the capital stock of the
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xaid corporation, held or owned by such stock-

holders respectively, at the time of the failure

of the said bank and upon all persons liable there-

fore under the provisions of Sections 5151 and

5234 of the Revised Statutes of the United States

and Section 1 c 156, Act of June 30th, 1876, and

Section 23 of the act approved December 23, 1913,

known as the Federal Reserve Act, and directed

the said receiver W. J. Donald, plaintiff herein, to

take all necessary proceedings to enforce the lia-

bilities of the said stockholders, a copy of which

order of the said comptroller is attached to the

complaint, marked '' Exhibit A", and is made a

part thereof. [5]

IV.

That on or about the 30th day of January 1932

the plaintiff made demand upon the defendant

herein for payment, on or before the 23rd day

of February 1932, of the amount so levied upon

said shares of capital stock under the order of

the said Comptroller of the Currency, to wit: the

sum of Two Thousand ($2,000.00) dollars; that on

February 23rd, 1933 said defendant acknowledged

the obligation to pay the said assessment by a letter

written to the said plaintiff on said date, a copy

of which letter is attached to the complaint as

amended, marked Exhibit ^'B" and is made a part

thereof, but that the defendant has failed to pay

the said sum or any part thereof and by reason of

the facts above set forth and the provisions of Sec-

tion 23, of the act approved December 23, 1913,
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known as the Federal Reserve Act, Laws of the

United States, the whole of said sum is now due

and owing from defendant to this plaintiff as Re-

ceiver of the said Nogales National Bank of No-

gales, Arizona.

WHEREFORE, plaintiff prays judgment against

defendant for the sum of Two Thousand dollars,

together with the interest thereon at the rate of

six per centum per annum from the 23rd day of

February 1932, until paid and for his costs in this

suit expended.

STEPHEN D. MONAHAN
Attorney for Plaintiff.

State of Arizona,

County of Santa Cruz—ss.

W. J. Donald, being first duly sworn, deposes

and [6] says: That he is the Receiver in charge of

the affairs of the Nogales National Bank of No-

gales, Arizona, and the plaintiff herein, and makes

this affidavit as such receiver; That he has read

the foregoing amended complaint and knows the

contents thereof, and that the same is true of his

knowledge.

W. J. DONALD.

Subscribed and sworn to by W. J. Donald before

me this 22nd day of January, 1935.

[Notarial Seal] F. W. HANNAH
Notary Public.

My commission Expires Jan. 24, 1936. [7]
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EXHIBIT A.

Copy of

ASSESSMENT UPON SHAREHOLDERS
TREASURY DEPARTMENT
Office of the Comptroller of the

Currency.

Washington, January 14, 1932.

In the Matter of

The Nogales National Bank,

Nogales, Arizona.

TO ALL WHOM IT MAY CONCERN

:

WHEREAS, upon a proper accounting by the

Receiver heretofore appointed to coUect the assets

of ''The Nogales National Bank", Nogales, Ari-

zona, and upon a valuation of the uncollected assets

remaining in his hands, it appears to my satisfac-

tion that in order to pay the debts of such associa-

tion it is necessary to enforce the individual lia-

bility of the stockholders therefor to the extent

hereinafter mentioned, as prescribed by Sections

5151, 5234 of the Revised Statutes of the United

States, Section 1 c 156, Act of June 30, 1876, and

Section 23, Act approved December 23, 1913, known

as the Federal Reserve Act.

NOW, THEREFORE, by virtue of the authority

vested in me by law, I do hereby make an assess-

ment and requisition upon the shareholders of the

said "The Nogales National Bank" for Fifty

Thousand ($50,000.00) dollars, to be paid by them

on or before the twenty-third day of February,
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1932, and I hereby make demand upon each and

every one of them for the par value of each and

every share of the capital stock of said associa-

tion held or owned by them, respectively, at the

time of its failure; and I hereby direct Edwin B.

Patton the Receiver heretofore appointed, to take

all necessary proceedings, by suit or otherwise, to

enforce to that extent the said individual liability

of the said shareholders.

IN WITNESS WHEREOF I have hereto set

my hand and caused my seal of office to be affixed

to these presents, at the City of Washington, in the

District of Columbia, this fourteenth day of Jan-

uary, A. D. 1932.

[Seal] (Signed) JOHN L. PROCTOR
Acting Comptroller of the Currency.

[8]

EXHIBIT ^'B"

DUANE BIRD
Attorney at Law
Nogales, Arizona.

February 23, 1932

Mr. W. J. Donald, Receiver,

The Nogales National Bank,

Nogales, Arizona.

Dear Sir:

I am unable to pay the assessment levied against

me as a stockholder of the Nogales National Bank
in the manner required by the notice of assessment

that was served upon me. I hereby offer to pay such
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assessment in eight quarterly payments of $250.00

each beginning May 23, 1932, and to secure the

payment thereof by a mortgage upon my residence

at 118 Sierra Avenue, Nogales, Arizona.

The property I offer you as security is my most

valuable asset and will amply secure the sum of

$2000.00 that I owe upon this stock assessment. It

is situated in one of the best residence districts

of Nogales; the dwelling house proper consists of

eleven rooms and three baths and separate there-

from is a garage and also another building con-

taining three rooms and a bath. All the buildings

are of sound and durable construction, consisting

of concrete, brick, adobe and stucco, and are in

good state of repair.

I am unable to make any cash payment upon this

assessment, but I direct your attention to the fact

that since the closing of the bank I have paid the

sum of $2026.89 to its Receiver upon notes executed

by me in favor of the bank.

Yours very truly,

signed DUANE BIRD

P. S. There is now a first mortgage for $4000.00

upon the above mentioned property which will not

mature until May 16, 1936. [9]

[Endorsed] : Filed Jan. 23, 1935. [10]
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[Title of Court and Cause.]

DEMURRER.
Comes now the defendant in the above entitled

action in propria persona and by his attorneys,

James V. Robins, Esq., and Thomas L. Hall, Esq.,

and demurs to the amended complaint of the plain-

tiff heretofore filed in the above entitled action for

the reason and upon the grounds that it appears

upon the face of said amended complaint that the

alleged cause of action therein contained is barred

by limitation.

WHEREFORE, said defendant prays that plain-

tiff take nothing by his action herein, that the same

be dismissed, and that said defendant go hence with

his costs herein expended.

DUANE BIRD
By: THOMAS L. HALL
In propria persona

La Ville de Paris Building,

Nogales, Arizona.

JAMES V. ROBINS
Trust Building, Nogales, Arizona

THOMAS L. HALL
La Ville de Paris Building,

Nogales, Arizona.

Attorneys for Defendant.

[Endorsed] : Filed Feb. 23, 1935. [11]
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In the United States District Court for the District

of Arizona.

L-653

May 1935 Term. Monday, June 10, 1935. At Tucson

(Tucson General Minutes)

Honorable Albert M. Sames, United States District

Judge, Presiding.

W. J. DONALD, Receiver of the Nogales National
Bank of Nogales, Arizona, a corporation,

Plaintiff,

vs.

DUANE BIRD,
Defendant.

ORDER SUSTAINING DEMURRER AND
DISMISSING CASE.

Defendant 's Demurrer to the Amended Complaint

having heretofore been argued, submitted and by

the Court taken under advisement, and the Court

having duly considered the same, and being fully

advised in the premises,

IT IS ORDERED that said Demurrer to the

Amended Complaint be, and the same is hereby

sustained and that this case be dismissed, and that

an exception be entered on behalf of the Plaintiff.

[12]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To: Honorable Albert M. Sames, Judge, United

States District Court, District of Arizona.

Comes now the above named plaintiff, W. J.

Donald, Receiver, and feeling aggrieved by the

decree of the above-entitled Court, made and entered
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ill the above-nimibered and entitled cause under

date of the tenth day of June, 1935, sustaining the

demurrer to the plaintiff's Amended Complaint,

heretofore filed in said Court and cause, and dis-

missing the above-entitled action, does hereby ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit, for the reasons set forth in

the Assignments of Error, filed herewith; and

Said plaintiff does respectfully pray that his ap-

peal be allowed and that the citation upon appeal

issue as provided by law; and that a transcript of

the record, proceedings and documents upon which

said final decree was based, duly authenticated, be

transmitted to said United States Circuit Court of

Appeals for the Ninth Circuit, sitting at San Fran-

cisco, California, within said [13] Circuit as does

the law and the rules of such Court, in such cases

made and provided, require.

Said plaintiff further prays that whereas this

appeal is made by direction of the Comptroller of

the United States Currency, an order be entered

directing that this appellant not be required to file

a cost bond herein.

STEPHEN D. MONAHAN
Attorney for Plaintiff.

We hereby accept service of written Petition for

Appeal and acknowledge receipt of a true copy

thereof at Nogales within the District of Arizona

this 3d day of September, 1935.

DUANE BIRD
THOMAS L. HALL
JAMES Y. ROBINS

Attorneys for Defendant.

[Endorsed]: Filed Sep 6 1935. [14]
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[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

Comes now the plaintiff, W. J. Donald, Receiver

by Stephen D. Monahan, his attorney of record

herein, and in connection with his Petition for

Appeal, herewith filed, makes it known that in the

record, proceedings and the decree appealed from,

manifest error has interrened to the prejudice of

this plaintiff in these things, to-wit:

1. The District Court erred in sustaining the

demurrer to plaintiff's Amended Complaint, filed

in the above entitled action, and in dismissing said

action, because said Amended Complaint was filed

within the three year period as prescribed in Sec-

tion 2060, Paragraph 1, and in Section 227, both

of the Revised Statutes of Arizona, 1928.

By reason whereof, plaintiff prays that the decree

appealed from may be reversed and remanded and

that an order for judgment for the plaintiff be

entered in accordance with the law and the prayers

in said complaint.

STEPHEN D. MONAHAN
Attorney for W. J. Donald,

Receiver, Plaintiff. [15]

We hereby accept service of the foregoing assign-

ments of error and acknowledge receipt of a true

copy thereof at Nogales, within the District of Ari-

zona, this 3d day of September, 1935.

DUANE BIRD
THOMAS L. HALL
JAMES V. ROBINS

Attorneys for Defendant.

[Endorsed] : Filed Sep 6 1935. [16]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

The plaintiff above named, having within the

time prescribed by law, duly filed herein his Peti-

tion for Appeal to the United States Circuit Court

of Appeals for the Ninth Circuit from the final

decree of the above entitled District Court, made

and entered in the above numbered and entitled

cause under date of the tenth day of June, 1935,

sustaining the Demurrer of the defendant and dis-

missing plaintiff's Amended Complaint and dismiss-

ing the action;

It is ordered that the plaintiff's appeal in the

United States Circuit Court of Appeals for the

Ninth Circuit from the decree of the District Court

hereinabove referred to, be, and the same is, hereby

allowed

;

It is further ordered that a certified transcript

of so much of the record as may be requested by

proper praecipe therefore be, by the Clerk of this

Court, upon the filing of such praecipe, transmitted

to said United States Circuit Court of Appeals for

the Ninth Circuit at San Francisco, California. [17]

It is further ordered, that this Appeal having

been directed by the Comptroller of the United

States Currency, that no bond be required.

Done in open court this 6th day of September,

1935.

ALBERT M. SAMES
Judge of the United States

District Court for the Dis-

trict of Arizona.
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We hereby acknowledge receipt and accept service

of the foregoing Order Allowing Appeal and ac-

knowledge receipt of a true copy thereof at Nogales,

within the District of Arizona, this 6th day of Sep-

tember, 1935.

DUANE BIRD
THOS L. HALL
JAMES V. ROBINS

Attorneys for Defendant.

[Endorsed]: Filed Sep 6 1935. [18]

[Title of Court and Cause.]

PRAECIPE FOR RECORD ON APPEAL.

To the Clerk of the above-entitled Court:

YOU ARE HERBY DIRECTED to prepare and

certify a transcript of the record in the above-

entitled cause for the use of the United States Cir-

cuit Court of Appeals for the Ninth Circuit and

to include therein the following

:

1. Plaintiff's Amended Complaint to enforce

stockholder 's liability.

2. Demurrer of Duane Bird to Plaintiff's

Amended Complaint.

3. Decree sustaining Demurrer, entered herein

June 10th, 1935.

4. Plaintiff's Petition for Appeal, filed herein

on the 6th day of September, 1935.

5. Plaintiff's Assignments of Error, filed herein

on the 6th day of September, 1935.



Duanc Bird 15

6. Order Allowing Appeal, filed the 6tli day of

September, 1935.

7. Citation on Appeal, filed on the 6th day of

September, 1935.

8. This Praecipe. [19]

9. Notice of filing Praecipe for Record on Ap-

peal, filed herein on the day of September,

1935.

Dated this 6th day of September, 1935.

STEPHEN D. MONAHAN
Attorney for Plaintiff.

[Endorsed]: Piled Sep 6 1935. [20]

[Title of Court and Cause.]

NOTICE OF PILING PRAECIPE FOR
RECORD ON APPEAL.

To the defendant Duane Bird and to Duane Bird,

Thomas Hall, and James V. Robbins, attorneys

for said defendant.

YOU, AND EACH OF YOU, WILL PLEASE
TAKE NOTICE that on the 6th day of September,

1935, the undersigned filed with the Clerk of the

United States District Court for the District of

Arizona a praecipe for the record to be transmitted

to the United States Circuit Court of Appeals for

the Ninth Circuit, upon appeal taken by the said

plaintiff in the above numbered and entitled cause.
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a copy of which praecipe is herewith served upon
you.

Dated this 6th day of September, 1935.

STEPHEN D. MONAHAN
Attorney for Plaintiff. [21]

We hereby acknowledge service of the above and

foregoing Notice and acknowledge receipt of a true

copy together with a copy of praecipe herein men-

tioned, Sep 6th, 1935.

THOS. L. HALL
DUANE BIRD
JAMES V. EOBINS

Attorneys for Defendant.

[Endorsed]: Filed Sep 7 1935. [22]

In the United States District Court

For the District of Arizona.

United States of America

District of Arizona—ss.

I, J. LEE BAKER, Clerk of the United States

District Court for the District of Arizona, do here-

by certify that I am the custodian of the records,

papers and files of the said Court, including the

records, papers and files in the case of W. J. Donald,

Receiver of The Nogales National Bank of Nogales,

Arizona, an insolvent corporation. Plaintiff, versus

Duane Bird, Defendant, numbered L-653 Tucson,

on the docket of said Court.

I further certify that the attached pages, num-

bered 1 to 22, inclusive, contain a full, true and cor-
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rect transcript of the proceedings of said cause and

all the papers filed therein, together with the en-

dorsements of filing thereon, called for and desig-

nated in the praecipe filed in said cause and made

a part of the transcript attached hereto, as the

same appear from the originals of record and on

file in my office as such Clerk, in the City of Tucson,

State and District aforesaid.

I further certify that the Clerk's fee for pre-

paring and certifying to this said transcript of

record amounts to the sum of $2.60 and that said

sum has been paid to me by counsel for the appel-

lant.

I further certify that the original citation issued

in the said cause is hereto attached and made a part

of this record.

WITNESS my hand and the seal of the said

Court this 16th day of September, 1935.

[Seal] J. LEE BAKER,
Clerk United States District

Court, District of Arizona.

By Edward W. Scruggs

Chief Deputy Clerk. [23]

[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States of America to

DUANE BIRD, GREETING:
YOU ARE HEREBY cited and admonished to

be and appear in the United States Circuit Court



18 W. J. Donald vs.

of Appeals for the Ninth Circuit at San Francisco,

California, thirty days from and after the date of

this citation, pursuant to an order allowing the

appeal duly made and entered and filed in the

office of the Clerk of the above-named District

Court, under date of the 6th day of September,

1935, which said appeal is from the final decree of

said District Court in the above-numbered and

entitled cause, made and entered under date of the

tenth day of June, 1935, wherein W. J. Donald,

Receiver of the Nogales National Bank of Nogales,

Arizona, a corporation, is plaintiff and appellant,

and you are defendant and appellee, to show cause,

if any there be, why said order and decree rendered

against said plaintiff and appellant should not be

reversed and set aside and why justice should not

be done to the parties in that behalf.

WITNESS the Honorable Albert M. Sames,

United States District Judge for the District of

Arizona, this 6th day of [24] September, A. D.

1935, and of the Independence of the United States

of America the One Hundred Sixtieth.

[Seal] ALBEET M. SAMES
United States District Judge

in and for the District of

Arizona.

We hereby accept service of the within citation

on appeal and acknowledge receipt of a true copy
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thereof and personal service of citation at Nogales,

Arizona, this 6th day of September, 1935.

DUANE BIRD
By DUANE BIRD

THOMAS L. HALL
JAMES V. ROBINS

Attorney for Defendant.

[Endorsed]: Filed Sept. 6, 1935. [25]

[Endorsed]: No. 7988. United States Circuit

Court of Appeals for the Ninth Circuit. W. J.

Donald, Receiver of The Nogales National Bank

of Nogales, Arizona, an Insolvent Corporation,

Appellant, vs. Duane Bird, Appellee. Transcript of

Record. Upon Appeal from the District Court of

the United States for the District of Arizona.

Filed September 20, 1935.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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STATEMENT OF THE CASE

On January 12, 1935, the present appellant, W. J.

Donald, as receiver of the Nogales National Bank, an

insolvent corporation, filed his complaint in the office of

the Clerk of the United States District Court for the

District of Arizona, at Tucson, Arizona, and thereafter,

on January 23, 1935, duly filed his amended complaint

which, in addition to the matters contained in the orig-

inal complaint set up the written acknowledgment of

the debt on an offer to pay by the defendant, the present

appellee. The amended complaint alleged the organiza-

tion of the bank under the laws of the United States
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and its operation as such until November 30, 1931, the

Comptroller of the U. S. Currency determined it to be

in an insolvent condition and apjjointed a receiver

therefor; that W. J. Donald was the duly appointed,

qualified and acting receiver therefor; that the de-

fendant, Duane Bird, the present appellee, was on

January 14, 1932, the owner of capital stock to the par

value of $2000.00; that on January 14, 1932, the Comp-

troller levied an assessment of 100% on the stockhold-

ers; that on January 30, 1932, written demand was

made on the defendant for payment on or before Febru-

ary 23, 1932 ; that defendant acknowledged the obliga-

tion in writing and in writing made an offer to pay;

that the defendant failed to pay.

On February 12, 1935, defendant demurred to the

amended complaint on the ground that the liability

was barred by limitation. At the hearing, on May 18,

1935, it was stipulated that the facts as set forth in the

amended complaint were as stated and accordingly no

evidence was offered. The demurrer was thereupon

argued. Defendant admitted that the liability was gen-

erally contractual but that for purposes of limitation it

was statutory and that the bar of the statute fell one

year from the accrual of the cause of action. Plain-

tiff 's position was that in the absence of a limitation in

National Banking laws the three year limitation pro-

vided for Arizona banks by a special banking limita-

tion as set forth in Sec. 227, Rev. Stat. 1928, Arizona

applied to the present case. Also, that the obligation

was such a debt as to bring it within the three-year
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limitation as provided in Sec. 2060, Par. 1, in actions

of "debt, where the indebtedness is not evidenced by a

contract in writing. '

'

Also that the obligation of the stockholder was an

implied contract with the creditors of the bank and as

such was within the same three-year limitation as pro-

vided in the section 2060, paragraph 1, as above set out.

The court took the matter under advisement and on

June 10, 1935, entered an order sustaining the de-

murrer and dismissing the case. Exception was entered

on behalf of the plaintiff.

ASSIGNMENT OF ERROR

I.—The District Court erred in sustaining defend-

ant's demurrer to plaintiff's amended complaint for

the reason that

The amended complaint was filed within the three-

year period prescribed in Sec. 227 of the Rev. Statutes

of 1928, Arizona, and which is as follows

:

''The stockholders of every bank shall be held
individually responsible, equally and ratably, and
not one for another, for all contracts, debts and
engagements of such corporation or association, to
the extent of the amount of their stock therein, in
addition to the amount invested in such shares of
stock. In case of the dissolution or liquidation of
any bank, the constitutional and statutory liability

of the stockholders must be enforced for the benefit

of the creditors of such bank by the superintendent
of banks or by any receiver.

The action to enforce such liability shall be com -

menced within three' years after the closing of
such bank, and may be commenced immediately



upon the closing of the bank, if in the judgment of

the superintendent or receiver, the assets of such

bank are insufficient to meet its liabilities.
'

'

and that the above and foregoing Section 227 ex-

presses the intention of the Arizona legislature to cre-

ate a three-year limitation for bank stockholders' lia-

bility in the case of all banks in Arizona

;

and that in the absence of a provision for limita-

tion in national banking laws, the Federal Courts

should adopt the limitation as provided in Arizona

laws.

ASSIGNMENT OF ERROR

II.—The District Court erred in sustaining defend-

ant's demurrer to plaintiff's amended complaint for

the reason that the amended complaint was filed with-

in the three-year period prescribed in Section 2060,

paragraph 1, of the Rev. Stat, of 1928, Arizona, and

which is as follows

:

''There shall be commenced and prosecuted
within three years after the cause of action shall

have accrued, and not afterward, the following ac-

tions :

I—Debt, where the indebtedness is not evi-

denced by a contract in writing. '

'

That the stockholder's contract of subscription is

an implied contract with the bank's creditors to be

liable to the extent provided by law for all debts and

engagements of the bank

;

and that regardless of the exact nature of the stock-

holder's liability it is a ''debt" as contemplated by the

section last above quoted.
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BRIEF OF ARGUMENT

The stockholder's liability dates from assessment

and demand by the Comptroller of the U. S. currency

and no cause of action accrues until assessment and

demand have been so made.

Rankin v. Barton, 199 U. S. 228, 231;

Studebaker v. Perry, 184 U. S. 258, 263;

Rankin v. Miller, 207 Fed. 602, 610.

In the instant case assessment was levied on Jan. 14,

1932, and on Jan. 30th, 1932, demand for pajnnent on

Feb. 23, 1932, was made. The complaint was filed on

Jan. 12, 1935.

Sec. 227 hereinbefore set forth expresses the obvious

intention of the legislature to provide a three-year

limitation for bank stockholders' liability, and the

language employed ''the stockholders of every bank"

(italics mine) indicate a desire to include all stock-

holders of every bank in Arizona.

The word ''every" means just what it says: The

general, rather than limited meaning of the word bank

is intended.

Gaiser v. Buck, 179 N. E. 1, 3, 5.

Defendant acknowledged the obligation in a letter

dated Feb. 23, 1932. (Exhibit "B," page 7 of Tran-

script of Record.) Attention is directed to lines 9 and
10 of this letter:

"and will amply secure the sum of $2000.00 that I
owe upon this stock assessment."
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Such acknowledgment would toll the statute so as

to bring the filing of the amended complaint within the

three-year period regardless of the date of accrual of

the cause of action.

Southern Pacific v. Prosser, 52 Pac. 836, 837;

Forestiere v. Alonge, 277 Pac. 367, 369

;

Maurer v. Bernardo, 5 Pac. (2d) 36, 37

;

Rumsey v. Settle, 79 N. W. 579;

Vogelsang v. Taylor, 80 S. W. 637, 638.

The word "closing" of the bank in Sec. 227, as ap-

plied to National Banks would mean assessment and

demand by the Comptroller as the time at which a cause

of action accrues.

"In a statute which contains valid and invalid

provisions, that which is unaffected by those pro-

visions or which can stand without them must re-

main. If the valid and invalid are capable of sepa-

ration only the latter are to be disregarded. '

'

Supervisors of Albany v. Stanly, 105 U. S. 305.

The intentions of the legislature should not be de-

feated by a too rigid adherence to a statute.

Gates V. First Nat'l Bank, 100 U. S. 239, 244.

"A National bank is subject to state law unless

that law interferes with the purposes of its crea-

tion or destroys its efficiency or is in conflict with
some Federal Law ; '

'

and further

"The doctrine of non interference with opera-
tions of a national bank protects the bank only
from such legislation as tends to impair its utility

as an instrumentality of the Federal Govern-
ment. '

'



1st Nat'l Bank vs. Kentucky, 9 Wal. 353, 362;

McClellan v. Chipman, 164 U. S. 347, 356;

1st Nat. Bank of St. Louis v. Missouri, 263 U. S.

640,656;

65A.L. R. 1412;

87 A. L. R. 1456.

''In the absence of any provision of the act of

Congress creating the liability, fixing a limitation

of time for commencing actions to enforce it, the

statute of limitations for the particular state is ap-

plicable.
'

'

McLaine v. Rankin, 197 U. S. 154, 158.

Sec. 227 above set out follows Section 5151 of the

Rev. Stat, of U. S. almost word for word, except that

Sec. 5151 provides no limitation. It would seem from

the above cases that the Arizona three-year banking

limitation as provided in Sec. 227 would naturally ap-

ply to any bank located in Arizona. Since national

banking laws failed to provide a limitation for bank

stockholders' liability it is not essential that the state

laws on limitation express a clear cut intention to sup-

ply that particular omission before the Federal Courts

will adopt the state limitation as controlling in the case

of national banks located within the state. The fact

that the national banking laws have not, and the state

banking laws have such a limitation would seem to be

sufficient warrant for Federal Courts to follow the

state law\

THE OBLIGATION OF THE STOCKHOLDER
IS AN IMPLIED CONTRACT WITH THE CREDI-
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TORS OF THE BANK AND AS SUCH IS WITHIN
THE THREE-YEAR LIMITATION AS PRO-
VIDED IN SEC. 2060, PAR I, REV. STAT. ARI-

ZONA 1928.

Under the national banking act the individual lia-

bility of the stockholders is an essential element in the

contract by which the stockholders become members of

the corporation. It is voluntarily entered into by sub-

scribing for and accepting shares of stock. Its obliga-

tion becomes a part of every contract, debt and engage-

ment of the bank itself, as much so as if they were

made directly by the stockholder instead of the cor-

poration. There is nothing in the statute to indicate

that the obligation arising upon these undertakings

and promises should not have the same force and effect

and be as binding in all respects as any other contracts

of the individual stockholder.

Richmond v. Irons, 121 U. S. 27, 56; 30 L. Ed.

864, 873.

The obligation is declared by statute to attach to the

ownership of the stock and in that sense may be said to

be statutory. But, as the ownership of the stock, in

most cases, arises from the voluntary act of the stock-

holder, he must be regarded as having agreed or con-

tracted to be subject to the obligation.

Concord Bank v. Hawkins, 174 U. S. 364, 372;

43 L. Ed. 1007, 1011.

The obligation of a subscriber to stock to contribute

to the amount of his subscription for the purposes of
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payment of debts is contractual and arises from the

subscription to the stock. . . . The obligation to

respond is engendered by and relates to the contract

from which it arises. This contract obligation, existing

during life is not extinguished by death, but like other

contract obligations survives and is enforceable against

the estate of the stockholder.

Matteson v. Dent, 176 U. S. 521, 525; 44 L. Ed.

573.

It may be regarded as settled that, upon acquiring

stock the stockholder incurred an obligation arising

from the constitutional provision, contractual in its

nature, and as such, capable of being enforced in the

courts, not only of that state but of another state and of

the United States.

Whitman v. Bank, 176 U. S. 559, 563, 590.

Section 3, Article 10 of the Constitution of Minne-

sota, provides that :

^

' each stockholder in any corpora-

tion (excepting those organized for the purpose of

carrying on any kind of manufacturing business) shall

be liable to the amount of stock held or owned by him."

An action to enforce this stockholder's liability came

before the U. S. Supreme Court on a writ of error to

the Circuit Court for the Southern District of New
York. In a very lengthy opinion the question as to the

nature of this liability is clearly set forth. The court

said:

"the obligation of this contract binds the stock-
holder to pay to the creditors of the corporation an
amount sufficient to pay the debts of the corpora-
tion which its assets will not pay, up to an amount
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equal to the stock held by each stockholder. It is

substantially the procedure authorized by the Na-
tional Banking Act except that the Comptroller
of the Currency takes the place of the Court and
without the presence of the stockholders makes a
conclusive assessment. By becoming a member of

a Minnesota corporation and assuming the liabil-

ity attaching to such membership, he becomes sub-

ject to such regulations as the state might lawfully

make to render the liability effectual. It may be
regarded as settled that, upon acquiring stock, the

stockholder incurred an obligation arising from
the constitutional provisions, contractual in its

nature, and as such capable of being enforced in

the courts not only of that state but of another
state and of the United States.

'

'

Bernheimer v. Converse, 206 U. S. 516, 529,

530; 51 L. Ed. 1163, 1174, 1175.

In a later case in the U. S. Supreme Court involv-

ing the same statute or rather, constitutional provi-

sion of the state of Minnesota, the court said

:

''The provision is self executing and under it

each stockholder becomes liable for the debts of the

corporation in an amount measured by the par
value of his stock. The liability is not to the cor-

poration, but to the creditors collectively; is not
penal, but contractual; is not joint, but several;

and the mode and means of its enforcement are
subject to legislative regulations."

Converse v. Hamilton, 224 U. S. 241, 253.

In the case of an action by the Superintendent of

Banks for an assessment against the stockholders of

the Bank of the U. S. the court said

:

''By article 8, sec. 7 of the Constitution (N. Y.)
and sec. 120 and sec. 80 of the banking laws, stock-
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holders of banking corporations are liable equally

and ratably to the extent of the amount of their

stock therein at the par value thereof for the debts

and obligations of the bank. There is an implied

contract voluntarily entered into by the stock-

holder upon his purchase of the stock of the cor-

poration that he will be liable in the manner and to

the extent prescribed by statute. '

'

Van Tuyle v. Schwab, 174 App. Div. 665; 161

N. Y. S. 323, Aff'd 220 N. Y. 661; 116 N. E. 1081.

In the case of Fredericks v. Hammons, 33 Ariz. 310,

315, 264 Pac. 687, 689, while before the court primarily

on a question of attachment, the court took advantage

of the opportunity to pass on the nature of the stock-

holder's liability and the enforcement thereof. Inas-

much as the question of limitation goes to the remedy,

the enforcement of the obligation, it seems impossible

to escape the intendments of its decision that the lia-

bility is contractual and is to be enforced as such. On
page 314 the court said

:

''The defendant contends that a stockholder's
double liability does not arise out of a contract,

but is statutory, and that at all events his liability

is not for the direct payment of money. The first

contention is not supported either by the text books
or the decisions. According to these authorities,

the stockholders' liability is contractual. The con-
stitutional provisions at the time the defendant ac-

quired the stock was: the shareholders of stock-
holders of every banking or insurance corporation
shall be held individually responsible, equally and
ratably, and not one for another, for all contracts,

debts, and engagements of such corporation or as-

sociation, to the extent of the amount of their stock
therein, at the par value therefor, in addition to the
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amount invested in such shares of stock. This
definitely fixed defendant's obligation. In accept-

ing the stock he impliedly agreed to abide by such
law. It became and was a part of the contract he

entered into and he voluntarily gave his consent

to be bound thereby."

The court then quoted Aaronson vs. Pearson, 199

Cal. 286, 249 Pac. 188, 189, the same principle being ex-

pressed in Thompson on Corporations, 2d Ed. 4790, as

follows

:

"This liability is not imposed on stockholders
without their consent, for the reason that, where
such statute or constitutional provisional exists

when a person becomes a stockholder in a corpora-
tion, he impliedly at least agrees to become liable

to the extent prescribed. In other words, such a
provision, under familiar principles, becomes in-

corporated in and a part of the undertaking of the

stockholder, and is, therefore, said to be the result

of his stockholder's agreement and is contractual

in its nature. '

'

''The constitutional and statutory provisions
relating to the liability of stockholders become es-

sential terms of the subscription agreement of a
stockholder as fully as if they were set forth at

length therein. By accepting ownership of stock
in a corporation, the stockholder in elfect offers to

make payment, to the extent of his stockholder's

liability, to any person who may extend credit to

the corporation, the offer and act (of extending
credit) combined makes a complete contract be-

tween the stockholder and the creditor. '

'

Quoting Adams v. Clark, 85 Pac. 642, 643, it said

:

"This liability, unlike the liability imposed by
the statute upon directors or officers of a corpora-
tion for its debts, because of their fraud or negii-
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gence in the management of the affairs of the cor-

poration, is not penal in its nature—not to be re-

garded as a purely statutory liability—it is a lia-

bility voluntarily assumed by the act of becoming
a stockholder, and an obligation thus assumed, is

purely contractual, contains all the elements of a

contract, and is to be enforced as such.
'

'

Continuing, the court said:
'

' This law is so well settled that we deem it un-
necessary to cite other authority. '

'

Fredericks v. Hammons, 33 Ariz. 310, 315 ; 264

Pac. 687, 689.

In another and still more recent case of Cohnan v.

Button, 42 Ariz. 141, 144, an action to enforce the added

liability of a stockholder, the court said

:

''Sec. 227 of the Arizona Revised Code of 1928,
reads, in part, as follows: 'the stockholders of
every bank shall be held individually responsible,

equally and ratably, and not one for another, for
all contracts, debts, and engagements of such cor-

poration or association, to the extent of the amount
of their stock therein, at the par value thereof, in

addition to the amount invested in such shares of
stock. In case of the dissolution or liquidation of
any bank, the constitutional and statutory liability

of the stockholders must be enforced for the benefit

of the creditors of such bank by the superinten-
dent of banks or by any receiver.' The first sen-
tence of this section is practically a rescript of
section 11 Article 14, of the state Constitution,
which is almost word for word the same as section
5151 of the Revised Statutes of the United States
(12 U. S. C. A. 63) concerning the statutory lia-

bility of stockholders in the national banks. In-
corporated in the contract of every purchaser and
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owner of shares of stock in a banking corporation

are the provisions of the above statutes. These
provisions are a part of his contract and he there-

by agrees to the extent of the amount of his stock

to be responsible to the creditors of the bank for

all its contracts, debts and engagements. '

'

Citing

:

Mitche on Banks and Banking, Vol. 2, page

113, and

Coffin Bros. v. Bemiett, 277 U. S. 29.

Quoting further from Wehby v. Spurway, 30 Ariz.

274, 246 Pac. 759, the court said

:

''The question of the liability of the stockholder
was under the Federal statute because of the simi-

larity of that statute to our sec. 227 (supra) the

conclusion there reached is, we think, decisive of

the question here. The defense in that case was
that the stockholder had been induced to pur-
chase his stock through the fraud of an officer of

the bank, and we held that even tho such offense

were true it would not relieve the stockholder of

his contractual liability to the creditors of the

bank."

Cohnan v. Button, 141, 144.

From these cases it can hardly be denied that in the

opinion of the Arizona Supreme Court the liability of

the stockholder is contractual. Following the much
quoted case of McLaine v. Rankin, 197 U. S. 154, where

the decision of the U. S. Court was based on state of

Washington decisions that the stockholder's liability

was not contractual, it would seem that the court would

be constrained to follow the Arizona decisions that the
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obligation is contractual, an implied contract that

would inevitably bring it within the three year limita-

tion as set out in Sec. 2060, par. 1, Arizona Rev. Stat-

utes of 1928.

Turning to the decisions of Supreme Courts of

other states we find case after case asserting the con-

tractual nature of the stockholder's obligation and that

it is to be enforced as such.

Hiring v. Hamlin, 200 Iowa 1322, 1326, 206

N. W. 617,619;

Howarth v. Angle, 162 N. Y. 179, 56 N. E. 489,

492;

San Luis Obispo v. Gage, 139 Cal. 398, 405,

73Pac. 174, 177;

Whittier v. Visscher, 189 Cal. 450, 209 Pac. 23,

25.

In the case of Washington Loan & Trust Co. v. All-

man, 70 Fed. (2d) 282, the Circuit Court of Appeals

quoted Fredericks v. Hammons (supra) as deciding

that the liability of a stockholder in a bank organized

under the laws of Arizona was contractual, and said

:

Article 14, Section 11 of the Constitution of Ari-

zona, provides that—The shareholders or stockholders

of every banking or insurance corporation or associa-

tion shall be held individually responsible, equally and

ratably, and not one for another, for all contracts,

debts, and engagements of such corporation or associa-

tion, to the extent of the amount of their stock therein,

at the par value thereof, in addition to the amount in-

vested in such shares or stock. The provision of the
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Arizona constitution to which we have referred has

been considered by the Supreme Court of Arizona, and

in the case of Fredericks v. Hamnions (supra), was de-

clared to be self executing and, without more, to im-

pose double liability on all shareholders of a bank or-

ganized after its adoption. It is our duty to follow this

construction. From this it follows that a purchaser of

shares of stock in an Arizona bank voluntarily assumes,

by the act of purchase, an obligation to become liable

to the extent provided in the Arizona Constitution, and

such an obligation, obviously is contractual and may be

enforced like any other contract. (Italics mine.)

Washington Loan & Tr. Co. v. Allman, 70 Fed.

(2d) 282.

THE STOCKHOLDERS' LIABILITY OR OB-
LIGATION IS SUCH A DEBT AS WOULD
BRING IT WITHIN THE PROVISIONS OF SEC.

2060, PAR. I, ARIZONA REVISED STATUTES OF
1928, AND WHICH IS AS FOLLOWS:

''There shall be commenced and prosecuted
within three years after the cause of action shall

have accrued and not afterwards, the following ac-

tions :

I—Debt, where the indebtedness is not evi-

denced by a contract in writing. '

'

This statute is practically identical with Article

5526, paragraph 4, of the 1925 Revised Statutes of

Texas, and which is as follows:

"There shall be commenced and prosecuted
within two years 4—Actions for debt where the in-

debtedness is not evidenced by a contract in writ-
ing.

'

'
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It will be noted that the difference lies in the fact that

the Texas statute provides for a two-year limitation

and the Arizona statute provides for a three-year limi-

tation.

In a recent Texas case, Jones v. Canon, 3 Fed. Supp.

49, 50, 51, which was an action to collect a national bank

stockholder's 100% assessment, the court analyzed the

case of McLaine v. Rankin (supra) and pointed out

that the decision in that case was based upon decisions

by the Washington State Courts construing their own

stockholders' liability as not contractual, whereas the

Texas courts have held such liability to be contractual.

By decisions of the Washington courts the word '* lia-

bility" applied only to debts contractual in their na-

ture. The Texas courts, however, with the same statute

as Arizona's have held that the words '^action for debt"

embrace all liabilities payable in money only when not

founded upon a writing, whether based upon a mere

personal contract, a specialty debt, or a strictly legis-

lative liability. (Italics mine.) Quoting from Gordon

V. Rhodes, 102 Texas 300, 116 S. W. 40, 41, the court

said:

*'It follows that if a cause of action be for a
debt, in the sense of this statute, the debt need not
be evidenced or founded upon contract at all to

come within the two years statute."

The court further pointed out that in the casci of Robin-

son V. Varnell, 16 Tex. 382, the Texas Supreme Court

held that '^ action for debt" as used in the Texas limita-

tion statute, is not the common-law action for debt in

its strict literal interpretation.
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Quoting another case in which the Texas banking

Commissioner sought to collect a 100% assessment from

a stockholder of an insolvent bank, the statute of limita-

tions was pleaded as a defense. The court said

:

'

' The present action is for a debt not evidenced

by a contract in writing. Article 5687, Revised
Statutes of 1911, Texas, therefore applies, which
provides that the action shall be commenced and
prosecuted within two years after the cause of ac-

tion has accrued. '

'

Austin v. Proctor, 291 S. W. 702, 703.

It is to be again noted that this statute is like our Sec.

2060, paragraph 1, Rev. Stat. 1928. Quoting further.

In an older case, a suit to collect an improvement

certificate issued by the City of Houston for $568.00

and against the grantor of the defendant, the statute of

limitations was pleaded. The court said

:

''Article 3203 requires actions for debt, where
the indebtedness is not evidenced by contract in

writing, to be brought within two years, and not
afterward. . . . The word 'debt' as used in

this article is not restricted to its technical or com-
mon-law^ meaning, but it has been declared by our
Supreme Court to include any open, unliquidated
claim for money. '

'

O'Connor v. Koch, 29 S. W. 400, 401.

In an action to enforce the statutory liability of

bank officers for deposits made while the bank was in-

solvent, the Texas Supreme Court held that "the words

'actions for debt' embrace all liabilities in money only,

when not founded upon a writing, whether upon a mere

personal contract, or upon a specialty debt, or upon a

strictly legislative liability."
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Rose vs. First State Bank, 38 S. W. (2d) 863,

864.

Referring to the decision in Rose v. Bank (supra)

the court said

:

''The effect of this decision and others cited is

to hold that the words 'action for debt' embrace all

liabilities payable in money only when not founded
upon a writing', whether based upon a mere per-

sonal contract, a specialty debt or a strict legisla-

tive liability. It follows that if a cause of action be
for debt in the sense of this statute, the debt need
not be evidenced by or founded upon a contract to

come within the two years statute.
'

'

Jones V. Canon, 3 Fed. Supp. 49, 50, 51.

In the instant case the statute so definitely passed

upon by the Texas court being virtually the same as the

Statute of Arizona, it would seem that the Arizona

Statute has the same meaning and that the stock-

holders' liability is such a debt as falls within the pro-

visions of Section 2060, Paragraph 1, 1928, Arizona

Revised Statute.

Even in uncertain cases the tendency of recent de-

cisions seems obvious, for in a seeming attempt to do

substantial justice to depositors and other creditors of

an insolvent bank, the Court, in a suit to enforce the

liability of bank directors, said: "As between two lim-

itations, if a substantial doubt exists, the longer, rather

than the shorter period is to be preferred."

Payne v. Ostius, 50 Fed (2d), 1039, 1042.
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CONCLUSION

It is respectfully submitted that the judgment of

the District Court sustaining the appellee's demurrer

and dismissing the case be reversed with instructions

to the trial court to enter judgment for the appellant.

STEPHEN D. MONAHAN,
Attorney for Appellant.
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STATEMENT OF THE CASE

The statement of the case as contained in the ap-

pellant's brief is substantially correct. The present is

merely supplementary and offered solely in an effort

to correct certain misstatements and to clarify the

precise problem now before the court.

The Nogales National Bank, located in Nogales,

Arizona, voluntarily closed its doors and suspended

business November 30, 1931. On December 11, 1931,

the Comptroller of the Currency determined the bank

to be insolvent, and thereafter and on January 14,

1932, levied an assessment upon the stockholders of

such bank, as provided by law.

Appellant made demand upon appellee for payment



by the latter of the sum of two thousand ($2000.00)

dollars, that being the par value of the stock of such

bank held by appellee, and appellee thereafter sent to

appellant the letter mentioned in the Amended Com-

plaint. That the appellee "acknowledged the obliga-

tion in writing and in writing made an offer to pay"

as stated on page 2 of appellant's brief, is not con-

ceded; but such considerations are immaterial upon

this appeal.

Appellee demurred to the Amended Complaint up-

on the ground that the maintenance of the cause of

action therein asserted w^as barred by limitation.

Appellant erroneously stated that a stipulation was

made as to the facts. This is incorrect ; no such stipu-

lation was made. The truth of the facts as alleged in

the Amended Complaint was, of course, admitted by

the demurrer.

Appellant erroneously states, page 2 of his brief,

"Defendant admitted that the liability was generally

contractual but that for purposes of limitation it was

statutory and that the bar of the statute fell one year

from the accrual of the cause of action." The record

contains no such admission ; nor was it made, in fact.

The court below sustained appellee's demurrer, and

the appellant is prosecuting this appeal from the or-

der so sustaining such demurrer, and dismissing the

action.

This Honorable Court is, therefore, called upon in

this case to determine but one problem ; namely, what

is the nature of the liability of the owner of stock in
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a national bank upon the insolvency thereof and the

consequent assessment by the Comptroller of the Cur-

rency, insofar as the application of the law of limita-

tions of actions to such liability is concerned?

The specific problem is : which of the following sec-

tions of the Revised Code of Arizona, 1928, is applic-

able to the liability asserted by appellant—Section

2058, Subdivision 3; Section 227; or Section 2060, Sub-

division 1?

Section 2058, Subdivision 3, provides as follows:

"There shall be commenced and prosecuted with-

in one year after the cause of action shall have
accrued, and not afterward, the following ac-

tions :
* * * 3. upon a liability created by statute,

other than a penalty of forfeiture. (Par. 2949, R.

S. '01, am., 1, Ch. 16, L. '03; 709, R. S. '13, rev.)"

Section 227 provides as follows

:

"The stockholders of every bank shall be held in-

dividually responsible, equally and ratably, and
not one for another, for all contracts, debts and
engagements, of such corporation or association,

to the extent of the amount of their stock therein,

at the par value theref, in addition to the amount
invested in such shares or stock. In case of the

dissolution or liquidation of any bank, the con-

stitutional and statutory liability of the stock-

holders must bo enforced for the benefit of the

creditors of such bank by the superintendent of

banks or by any receiver. The action to enforce
such liability shall be commenced within three
years after the closing of such bank, and may be
commenced immediately upon the closing of the
bank if in the judgment of the superintendent or
receiver the assets of such bank are insufficient

to meet its liabilities. (Par. 23, id., rev.)"

Section 2060, Subdivision 1, provides as follows:
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"There shall be commenced and prosecuted with-

in three years after the cause of action shall have
accrued, and not afterward, the following ac-

tions: 1. Debt where the indebtedness is not evi-

denced by a contract in writing;"

Appellee takes the position that the liability of such

a stockholder is a "liability created by statute" ; that

said Section 2058, Subdivision 3, applies thereto; and

that consequently the order of the court below sus-

taining the demurrer and dismissing the action was

correct.

ARGUMENT

The appellee will present first his argument affir-

matively establishing the position taken by him, and

the soundness of such position as a matter of law. He
will then scrutinize the argument and authorities ad-

vanced by appellant, and demonstrate that the con-

tention of the appellant, ably presented though it be,

is both unsound and without warrant of lav/.

PART ONE

It is almost platitudinous to state that the liability

imposed upon the owner of stock of a bank upon the

insolvency thereof was unknown to the common law.

Such liability was created by statute and by statute

is attached to stock ownership as one of the onerous

incidents thereof. The liability is in no sense direct,

but is purely collateral; and :t cannot nor does not

exist independently of statute. The obligation to pay

is secondary and contingent, like that of a guarantor;

and, like a guarantor, the stockholder is not required

to pay until the primary obligor (the bank) fails to
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do so.

It is jLinquestionably the law, as evinced by the de-

cisions of the federal courts when passing upon the

exact nature of the stockholder's liability, that suCh

liability is one created by statute.

McClaine v. Rankin, 197 U. S. 154,

25 S. Ct. 410

Christopher v. Norvell, 201 U. S. 216,

26 S. Ct. 502

Forrest v. Jack, 294 U. S. 158,

55 S. Ct. 370

Drain v. Stough, 61 Fed. (2d) 668,

87 A. L. R. 490, (9th C. C.)

Armstrong v. McAdams, et al, 46 Fed.

(2d) 931

Hendrickson v. Helmer, et al, 7 Fed.

Supp. 627 (D. C. Idaho)

Page V. Jones, 7 Fed. (2d) 541

Laurent v. Anderson, 70 Fed. (2d) 819

Meek v. Stein, 5 Fed. Supp. 656.

The case of M^cClaine v. Rankin, supra, is control-

ling upon the exact point presented by this appeal.

That case began in a federal court in the State of

Washington, upon a complaint filed by the receiver

of an insolvent national bank in a suit to enforce the

statutory liability (Section 5151, Revised Statutes of

the United States, 12 U. S. C. 63—the identical sta-

tute involved herein) of the stockholder. The trial

court sustained the defendant's demurrer based up-

on the statute of limitations of the State of Wash-

ington, but the circuit court of appeals reversed the
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lower court and remanded the cause for trial. The

trial resulted favorably for the receiver, and in due

course the case v/as presented to the United States

Supreme Court for review upon the matter of the ap-

plication of the statute of limitations. The supreme

court of the State of Washington had already decid-

ed that the three year statute was applicable solely

to contracts. The three year statute was urged by the

receiver; a two year one was relied upon by the stock-

holder. The former provided:

"Within three years * "' * 3. An action upon a con-

tract or liability, express or implied, which is not

in writing and does not arise out of any written

instrument." (Sec. 4800, Subdivision 3).

The two year statute was as follows:

"4805. An action for relief, not hereinbefore pro-

vided for, shall be commenced within two
years after the cause of action shall have ac-

crued."

Said the United States Supreme Court:

"The circuit court was of that opinion when the
case was originally disposed of, and held that
the cause of action arose by force of the statute,

and did not spring from contract. 98 Fed. 378
But that judgment was reversed by the circuit

court of appeals on the ground that the liability

was not only statutoiy, but contractual as well,

and that the limitation of three years applied in

the latter aspect. 45 C. C. A. 631, 106 Fed. 791.

Conceding that a statutory liability may be con-
tractual in its nature or more accurately, quasi-
contractual, does it follow that an action given
by statute should be regarded as brought on
simple contract, or for breach of a simple con-
tract, and, therefore, as coming within the pro-
vision in Question?"
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"The liability is conditional; and statutes of
limitation do not commence to run until after as-

sessment has been made. IVicDonaid v. Thompson,
184 U. S. 71, 46 L. ed. 437, 22 Sup. Ct. Rep. 297."

"In the present case the limitation imposed on an
action upon a statute for penalty or forfeiture,

where an action was given, was three years
(subd. 6, Par. 4800), and on any other action to

enforce a statutory liability w^as two years, be-

cause not otherwise provided for, and, therefore,

the question must be met whether this is an ac-

tion brought on a contract or not. But it is an ac-

tion to recover on an assessment levied by the
Comptroller of the Currency by virtue of the act
of Congress, and although the shareholder, in

taking his shares, subjected himself to the lia-

bility prescribed by the statute, the question still

remains whether that liability constituted a con-

tract within the meaning of the statute of limi-

tations of the state of \Vashington.

"Some statutes impoidng individual liability are

merely in affirmation of the common law, while
others impose an individual liability other than
that at common lav/. If Par. 5151 had provided
that subscribing to stock or taking shares of

stock amounted to a promise directly to every
creditor, then that liability would have been a

liability by contract. But the words of Par. 5151
do not mean that the stockholder promises the

creditor, as surety for the debts of the corpora-
tion, but merely impose a liability on him as

secondary to those debts, which debts remain
distinct, and to v/hich the stockholder is not a
party. The liability is a consequence of the breach
by the corporation of its contract to pay, and is

collateral and statutory."

"It is true that in particular cases the liability
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has been held to be, in its nature, contractual, yet,

it is nevertheless conditional, and enforceable

only according to the Federal statute, independ-

ent of which the cause of action does not exist;

so that the remedy at law in effect given by that

statute is subject to the limitations imposed by
the state statute on such actions."

"But here the right to sue did not obtain until

the Comptroller of the Currency had acted, and
his order was the basis of the suit. The statute

of limitations did not commence to run until as-

sessment made, and then it ran as against an ac-

tion to enforce the statutory liability, and not an
action for breach of contract.

"We think that sudb. 3 of Par. 4800 did not apply,

and that Par. 4805 did."

The substantial identity of the three year statute

of Washington, above quoted, and Section 2060, Sub-

division 1, of the Revised Code of Arizona, 1928, relied

upon by appellant, is manifest. A "contract or liability,

express or implied" not in writing, and a "debt where

the indebtedness is not evidenced by a contract in

writing" are surely, in contemplation of law, very

much of the same cloth.

In the case of Christopher v. Norvell, supra, an ac-

tion by a receiver of an insolvent bank to recover

from the defendant stockholder the liability imposed

by said Section 5151, Revised Statutes, a defense was

made that the defendant, a woman, could not make,

or bind herself personally by, a contract under the

law of Florida, where she resided. The court, in re-

jecting such defense, said:

"The vice in this argument is in the assumption
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that the liability of Mrs. Christopher as a share-
holder arises wholly out of contract between her-
self and the bank or its creditors; whereas, upon
becoming a shareholder, she made, strictly, no
direct contract with anyone, and became, as was
held in Keyser v. Hitz, supra, by force of the sta-

tute individually responsible to the amount of

her stock, for the contracts, debts, and engage-
ments of the bank equally and ratably with other
shareholders. Such statutory liability was creat-

ed for the protection of creditors and in order to

strengthen the bank in the confidence of the pub-
lic."

"But that implied obligation, although contrac-

tual in its nature, could not, standing alone, be

made the basis of this action. Without the statute

she could not be made liable individually for the

debts of the bank at all. No implied obligation to

contribute to the payment of such debts could
arise j-roui tne s-ngie lact that she became and
was a shareholder. Her liability for the debts of
the bank is created by the statute, although in a
limited sense there is an element of contract in

her having become a shareholder; and the right

of the receiver to maintain this action depends
upon, and has its sanction in, the statute creating
liability against each shareholder, in whatever
v/ay he may have become such. There have been
cases in which there appeared such elem.ents of

contract as were deemed sufficient, in particular

circumstances, to support an action. First Nat.
Bank v. Hawkins, 174 U. S. 364, 372, 43 L. ed.

1007, 1011, 19 Sup. Ct. Rep. 739; Whitman v. Na-
tional Bank 176 U. S. 559, 565, 566, 44 L. ed. 587,

591, 592, 20 Sup. Ct. Rep. 477; Matteson v. Dent,

176 U. S. 521, 44 L. ed. 571, 20 Sup. Ct. Rep. 419.

But that fact does not justify the contention that

an action upon an assessment made by the Com-
ptroller is not based upon the statute."



—10—

It is tersely stated in the course of the opinion in

Forrest v. Jack, supra,

"The liability of stockholders is based upon the

statute, 12 U. S. C. A. Sec. 64,*'

numerous cases being cited in support.

This Honorable Court in the decision of Drain vs.

Stough, supra, rendered November 7, 1932, said:

"The obligation to the bank's creditors, although
arising out of an implied contract of the deced-

ent stockholder, is a statutory obligation."

The federal statutes which create and impose the

liability of the owner of stock in a national bank upon

the insolvency thereof, are silent upon the matter of

the period within which suit must be commenced in

order to enforce such liability. As a consequence, the

state statute of limitations is applied.

McClaine v. Rankin, supra

Armstrong v. McAdams et al, supra

Rankin v. Miller, 207 Fed. 602

Since such liability is created by statute, as above

demonstrated, and since said Section 2058, Subdivi-

sion 3, of the Revised Code of Arizona, 1928, provides

that action upon such a liability must be commenced

within one year from the accrual thereof, the ques-

tion here presented is promptly resolved. Appellant

should have commenced his action v/ithin one year

after the cause accrued.

As to when the cause of action accrues in cases of

this kind, there is likewise no doubt. The period with-

in which suit must be initiated begins when the as-

sessment is made upon the stockholders by the Comp-
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troller of Currency.

Forrest v. Jack, supra

McClaine v. Rankin, supra

Glenn v. Marbury, 145 U. S. 499,

12 S. Ct. 914

Armstrong v. McAdams, supra

Drain v. Stough, supra

Hendrickson v. Helmer, supra.

The fact that the United States Supreme Court has

decided the exact problem here present, in the case

of McClaine v. Rankin, supra, has been noticed above.

The Circuit Court of Appeals for the eighth circuit,

on January 27, 1931, has likewise passed upon the

precise point—unfavorably for this appellant, and

positively in accord with the position taken by ap-

pellee. The case of Armstrong v. McAdams et al,

supra, was one like the present, instituted in the fed-

eral district court in an effort to enforce the stock-

holder's liability. The defendant, by motion, urged

that the action was barred by a three year statute of

limitation of the state of Arkansas, (applicable to

liability not expressed in writing) . The receiver's con-

tention that a five year statute applied, was over-

ruled. The Circuit Court of Appeals held the action

not to be one on a contract not in writing, and revers-

ed the ruling of the lower court. The court said:

"Said section 6950 reads as follows:

'The following actions shall be commenced with-
in three years after the cause of action shall ac-

crue, and not after:

'First. All actions founded upon any contract or
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liability, express or implied not in writing.'

"Section 6960 of the same digest reads as follows:

'All actions not included in the foregoing pro-

visions shall be commenced within five years af-

ter the cause of action shall have accrued.*

"

> V

"The question for determination here is: Does
section 6950 or section 6960 of the Arkanasas
statutes govern where the cause of action is

founded on a liability imposed by section 5151 of

the Revised Statutes of the United States (12

useA Par. 63) ? Or, is the cause of action set out

in the bill of complaint founded upon a contract

or liability, express or implied, which is not in

writing?"

"The instant cause of action does not arise out of
any written instrument, is not in writing, and
the question is therefore narrowed to, whether
the complaint sets out an action upon a contract,

or a contractual liability, express or implied.

"The question has been decided by the United
States Supreme Court in the case of McClaine
V. Rankin, 197 U. S. 154, 25 S. Ct. 410, 412, 49 L.

Ed. 702, 3 Ann. Cas. 500."

"This decision of the Supreme Court of the
United States holding that actions brought under
the provisions of section 5151, Rev. St. (12 USCA
Par. 63), were not based upon a contractual lia-

bility or obligation, was confirmed in the case of
Christopher v. Norvell, 201 U. S. 216, 225, 26 S.

Ct. 502, 50 L. Ed. 732, 5 Ann. Cas. 740; Thomas
v. Matthiessen, 232 U. S. 221, 235, 34 S. Ct. 312,

58 L. Ed. 577; and see Page v. Jones, 7 F. (2d)
541 (8th Cir.), where Jud9:e Sanborn said the lia-
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bility is 'entirely statutory'."

"These statutes, which the Supreme Court of Ar-
kansas has declared to create a contractual lia-

bility upon the officers of a corporation or bank,
impose a direct liability upon such officers, and
such liability becomes fixed and established upon
a breach of the requirements of such statute and
are therefore to be distinguished from the cause
of action in the instant case where the liability

is not direct to the creditors, but is contingent in

that it can only arise if and when the Com|)trol-

ler of the Currency makes an assessment, and is

indirect in that it amounts to a surety obligation

and attaches and exists for the purpose of creat-

ing a fund for the exclusive purpose of paying
the creditors of the bank equitably and ratably
and. therefore, is not a direct liability of the

stockholders to any particular creditor."

"No interpretation having been placed by the Ar-
kansas Supreme Court on section 6950 in its re-

lation to section 5151 of the Revised Statutes of

the United States (12 USCx\ Par. 63), being the

question before us, we are left to follow the opin-

ion of the Supreme Court of the United States."

This decision is all the more arresting, because the

stockholder was the one who insisted that his liability

was contractual and based on the statute correspond-

ing to the one urged here by appellant. The court's

action in hewing to the established rule, irrespective

of who invokes it, accentuates the soundness of the

proposition relied upon by appellee.

PART TWO
Appellant's brief is preoccupied with efforts to

X)rove three main propositions: First, that said Sec-
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lion 227 of the Revised Code of Arizona, 1928, is ap-

plicable to the enforcement of the liability of the

owner of stock of an insolvent national bank; second,

that such liability is contractual and falls v^ithin said

Section 2060, Subdivision 1, of said Code; third, that

such liability is a "debt, where the indebtedness is

not evidenced by a contract in writing", involving

said Section 2060, Subdivision 1.

The most noticeable characteristic of appellant's

brief is that it contains not a single authority upon

the question presented by this appeal. This signifies

that industrious search by able counsel disclosed no

decided authority substantiating appellant's argument

—an eloquent argument, though silent, that the ac-

tion of the court below was proper.

Offsetting this conspicuous absence of precedent,

is the weight of authority, binding upon this Hon-

orable Court, establishing the correctness of the ap-

pellee's contention.

The repeated argument that said Section 227 of the

Arizona Code is practically the same as said Section

5151 of the Revised Statutes of the United States,

and that the same are and should be similarly con-

strued, invites close attention to the two statutes, the

operation thereof, and the construction placed upon

them by the courts. A casual study will disclose that

these statutes are neither harmonious nor reconcil-

able.

It is suggested that the two sections are practically

the same in wording. This is true only as to the first

sentences of such sections, which, incidentallv, are
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the portions thereof creating the liability. The bal-

ance of said Section 227 is concerned with the enforce-

ment of the liability, and the period within which ac-

tion must be commenced. The provisions for the en-

forcement by a receiver of the liability of the stock-

holder of a national bank are found in other sections

of the federal statutes. In order to make a fair and in-

telhgible comparison, said Section 227 should be con-

trasted with the correlative portions of the federal

law. Accordingly said Section 227 is set forth below,

immediately followed by a composite of the correla-

tive provisions of the federal law as the same is set

forth in said Section 5151 (12 U. S. C. 63), Section 23

of the Federal Reserve Act (12 U. S. C. 64), Section

1, c. 56, Act of June 30, 1876 (12 U. S. C. 191) and

Section 5234, Revised Statutes (12 U. S. C. 192).

Section 227: "The stockholders of every bank
shall be held individually responsible, equally

and ratably, and not one for another, for all con-

tracts, debts and engagements, of such corpora-

tion or association, to the extent of the amount
of their stock therein, at the par value thereof in

addition to the amount invested in such shares or
stock. In case of the dissolution or liquidation of

any bank, the constitutional and statutory lia-

bility of the stockholders must be enforced for

the benefit of the creditors of such bank by the

superintendent of banks or by any receiver. The
action to enforce such liability shall be commenc-
ed within three years after the closing of such
bank, and may be commenced immediately upon
the closing of the bank if in the judgment of the

superintendent or receiver the assets of such bank
are insufficient to meet its liabilities."

Correlative provisions of federal law:
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"The shareholders of every national banking as-

sociation shall be held individually responsible,

equally and ratably, and not one for another, for

all contracts, debts, and engagements of such as-

sociation, to the extent of the amount of their

stock therein, at the par value thereof, in addi-

tion to the amount invested in such shares;" (12

U. S. C. 63)

"Whenever the comptroller shall become satisfied

of the insolvency of a national banking associa-

tion, he may, after due examination of its affairs,

in either case, appoint a receiver who shall pro-

ceed to close up such association, and enforce the

personal liability of the shareholders, as provided
in section 192." (12 U. S. C. 191)

Such receiver * ^^'' * "may, if necessary to pay the

debts of such association, enforce the individual

liability of the stockholders. Such receiver shall

pay over all money so made to the Treasurer of

the United States, subject to the order of the

comptroller, and also make report to the comp-
troller of all his acts and proceedings." (12 U. S.

C. 192)

It is patent that the initial clauses of the foregoing

excerpts from Arizona and federal lav^ are alike in

wording; but thereafter, all similarity ceases. The

second clause of the state statute provides that upon

dissolution or liquidation, the stockholder's constitu-

tional and statutory liability must be enforced by the

state superintendent of banks or by any receiver. Su.t

may be commenced if in the judgment of the superin-

tendent or receiver, the bank's assets are insufficient.

Who determines the insolvency of a national bank?

The Comptroller, no one else. Who can appoint a re-
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ceiver of a national bank? The Comptroller, no one

else. Must the reciver of a national bank enforce the

stockholder's liability? No; he may, if necessary. Who
can enforce the liability of the stockholder of the

federal bank? Only the receiver appointed by the

Comx^troller.

The divergence of the two bodies of law, upon the

basis of their express provisions, is plain.

The liability in the case of the state bank must be

enforced within three years of the closing of the bank;

the period of limitation in the case of the national

bank, runs from the assessment made by the Comp-

troller, as above pointed out. Under the state law,

suit may be commenced upon the closing of the bank

;

under federal law, suit may not be commenced until

the Comptroller makes the assessment.

Another strong indication that said Section 227

does not apply to national banks lies here: The meth-

od of enforcing the liability of the stockholder of the

state bank is exclusively as provided in said Section

227, that is, in a suit brought by the Superintendent

or receiver. The liability of the stockholder of a na-

tional bank may be enforced not only by the receiver

appointed by the comptroller, but by a creditor, as

provided in Section 65 of Title 12 of the United States

Code.

Appellant suggests, also, that the word "closing"

used in the state law may be interpreted to mean the

date of the Comptroller's assessment. This point is

put at rest by the Arizona case of Button v. 0. S.

Stapley Co., 40 Arizona 79, 9 Pac. (2d) 1010, which
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also is illuminating upon other matters of the kind

here involved. That case arose upon a demurrer to

the complaint, the principal question being: when

may the state superintencj/ent of banks commence

suit to enforce the liability of the stockholder? It was

held: That the liability is created by the constitution

of Arizona, but that the procedure, character of rem-

edy, and matter of limitations was for the legis-

lature; that the earlier cases in Arizona arose under

the predecessor statute to said Section 227, which

predecessor statute carried no special limitation pro-

visions; that the cause accrues now, under Section

227, upon the closing of the bank, "closing" meaning

just that: "closing"; that the liability of the stock-

holder is secondary.

What the Supreme Court of Arizona thought as to

the application of the statute of limitations in a case

very like the present appears in Cowden v. Williams,

32 Arizona 407, at 414; 259 Pac. 670. That was a case

commenced to enforce the liability of a stockholder

in a state bank, under the Arizona banking statute

as it was prior to the enactment of said Section 227.

The earlier statute was substantially identical with

said Section 5151, and contained no provision as to

limitations. The court held that the liability was one

created by constitution and statute, and that the pre-

decessor statute to the one here relied upon by ap-

pellee (one year, and both being identical) applied.

Said Section 227 is a part of the banking code of

Arizona. It is elementary that national banks and the

matters incidental thereto are subject to the para-
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mount authority of Congress. Congressional legisla-

tion and the application thereof by the federal courts

necessarily control national banks and related mat-

ters. State law which conflicts with federal law in

this field must yield; and any state law which by its

terms or application conflicts with, impinges upon,

or trammels the operation of federal law within this

field is ineffective and inaplicable.

In the case of Hays v. Wilkinsion, 72 Fed. (2d) 201,

which was a suit instituted by the receiver of a na-

tional bank to recover an assessment upon a stock-

holder thereof, it is said

:

Stockholders of a national bank are "subject to

an assessment for such, liability upon the bank's
insolvency, and it is settled by repeated decisions

that the determination of insolveiicy, the neces-

sity for an assessment and the amount thereof,

within the maximum authorized by the statute,

are matters remitted to the judgment of the

Comptroller of the Currency. The authority ex-

ercised by him respecting them is quasi-judicial

and not subject to collateral attack in defense to

an action brought to collect the assessment."
(Citing numerous cases).

In the case of Forrest v. Jack, supra, decided Feb-

ruary 4, 1935, the Supreme Court of the United States

says in connection with this matter:

"No cause of acHo]! arises until the assessment
is made by the Comptroller, and, so far as con-

cerns the matter and amount, his findings are

conclusive. He acts under federal authority and
in respect of determinations, orders, and assess-

ments may not be trammeled, controlled, or pre-

vented by state laws."

National banks and all matters incident thereto are



— 20 —

subject to the paramount authority of Congress and

to federal law.

Christopher v. Norvell, supra.

It is also stated that the Arizona legislature in-

dicated a "desire to include all stockholders of every

bank in Arizona" (appellant's brief, page 5). The

question in not one of desire ; it is a matter of power.

The state legislature has no power to intrude upon

the law of national banks in opposition to settled fed-

eral principles. For that matter, since said Section

227 is part of the state banking code, and since it

manifests a clear concern with state banks only, as

pointed out, it would seem clear that the legislature

indicated "a desire" to include state banks only.

As a last maneuver, appellant urges that said Sec-

tion 227 is separable within itself; and he abstracts

a single, isolated provision thereof (the portion pro-

viding a period of limitation), and seeks to apply the

statute piece-meal. In substantiation, he quotes au-

thority to the effect that, where separable, valid pro-

visions of ,a statute may be enforced notwithstanding

the presence in such statute of invalid provisions.

That is, undoubtedly, good law; but it is erroneously

applied. There is no question but that the whole of

said Section 227 is entirely valid. It is not a case of

validity or invalidity. Counsel seeks to abstract from

a single paragraph of the banking code a portion

thereof which is favorable to his contention, but to

reject other portions of the identical paragraph be-

cause they are unfavorable. This is convenient, of

course, hvj unwarranted.
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It is a cardinal rule in the construction of statutes

that effect must be given to the whole statute and

all its parts.

59 Corpus Juris, 995.

The Supreme Court of Arizona has never passed

upon the application of an Arizona statute of limita-

tions to the liability created by said Section 5151 of

the Revised Statutes of the United States. That being

so, this Honorable Court is "left to follow the opin-

ion of the Supreme Court of the United States". Arm-

strong V. McAdams, supra.

The inescapable conclusion is that the terms of said

Section 227 of the Arizona Code have no application

to the liability of the owner of stock of an insolvent

national bank.

We turn now to appellant's strenuously asserted

proposition that the stockholder's liability is contract-

ual. From the cases cited by him it is apparent that

he has confused the creation of an obligation from the

nature thereof; it is also obvious that he has present-

ed various cases wherein the courts, upon the ppr-

ticular problem presented, have held the liability to

partake of the nature of contractual liability—in fine,

that for the specific instances, the liability is con-

tractual. As noted, he has found no cases stating

that for the purpose of the statute of limitations the

liability is contractual.

A cursory note of some of the ca^es cited by ap-

pellant, is enlightening.

Richmond v. Irons, 121 U. S. 27, 30 L. Ed. 864, 7 S.

Ct. 788, an excerpt from which is quoted on page 8
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of appellant's brief, originated by a bill in equity in

the natUT'p of a creditor's bill, seeking a discovery,

and by a later amendment a judicial administration

of the affairs of an insolvent ntional bank. By quot-

ing the remainder of the portion of the decision set

out by appellant, the true nature of the court's de-

cision insofar as the same may be remotely connected

with this appeal, becomes plain: the liability of the

stockholder is contractual to the extent that it sur-

vives the death of the stockholder and may be col-

lected against his estate, under Illinois law.

"Whether or not the statute of limitations of

Illinois would in any case operate to bar such a
suit as the present, being a bill in equity in the

circuit court of the United States, founded upon
an obligation arising under an act of congress is

a question which we are, therefore, not called

upon to consider or decide.

"Another assignment of error is peculiar to the
appeal of the administrator de bonis non of Wil-
liam H. Adam.s, deceased. William H. Adams in

his life-time was one of the defendants in the
amended bill of 1876, and at the time of the sus-

pension of the bank a stockholder to the extent
of 240 shares. He died June 6, 1882, during the
pendency of the suit, which stands revived as
against his administrator de bonis non. The ad-
ministrator contended that the personal liability

of his intestate did not survive as against the ad-
ministrator, and that, therefore, no decree could
be rendered against him subjecting the estate of
Adams in his hands for administration. The judi-

cial decisions more directly relied upon by the ap-
pellant in support of this contention are those of
Dane v. Dane Manufg Co., 14 Gray, 488; Bacon
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V. Pomeroy, 104 Mass. 577; Ripley v. Sampson,
10 Pick. 370; Banks v. Lincoln, 10 Gray, 600;

Gray v. Coffin, 9 Gush. 192. These cases, how-
ever, so far as they arc in point, are based upon
the particular language of the statutes of Mass-
achusetts, materially differing from that con-

tained in the national banking act. Under that

act the individual liability of the stockholders is

an essential element in the contract by which
the stockholders became members of the corpora-
tion. It is voluntarily entered into by subscrib-

ing for and accepting shares of stock. Its obliga-

tion becomes a part of every contract, debt, and
engagement of the bank itself, as much so as if

they were made directly by the stockholder in-

stead of by the corporation. There is nothing in

the statute to indicate that the obligation arising

upon these undertakings and promises should not
have the same force and effect, and be as bind-
ing in all respects, as any other contracts of the
individual stockholder. We hold, therefore, that

the obligation of the stockholder survives as

against his personal representatives."

The case of Concordi Bank v. Hawkins, 174 U. S.

364, 43 L. Ed. 1007, 19 S. Ct. 739 (cited at page 8 of

appellant's brief) also distinguishes itself from the

present. The receiver of an insolvent national bank

sued another national bank which owned stock in the

first. The supreme court held, in effect, that the bank

owning the stock v/as exempt. The language cited by

counsel refers to contentions made as to ultra vires

contracts. As explicity appears from the immediately

following excerpt from the decision, the question as

to whether the liability is statutory or contractual

was neither germane to, nor a "practical question"

in the case.

"In the present case it is sought to escape the
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force of these decisions by the contention that the

liability of the stockholder in a national bank to

respond to an assessment in case of insolvency

is not contractual, but statutory.

"Undoubtedly the obligation is declared by the

statute to attach to the ownership of the stock,

and in that sense may be said to be statutory. But
as the ownership of the stock, in most cases, aris-

es from the voluntary act of the stockholder, he
must be regarded as having agreed or contracted

to be subject to the obligation.

"However, whether, in the case of persons sui

juris, this liability is to be regarded as a con-

tractual incident to the ownership of the stock,

or as a statutory obligation, does not seem to

present a practical question in the present case."

The question before the court for decision in the

case of Matteson v. Dent, 176 U. S. 521, 44 L. Ed. 573,

20 S. Ct. 419, was whether the estate of a deceased

stockholder of a national bank, in the possession of the

allottees, could be subjected to liability upon insol-

vency of such bank after the allottment, the stock re-

maining on the bank's books in the name of decedent,

though likewise allotted before the insolvency. In

passing, the court uses the language quoted on pages

8 and 9 of appellant's brief—a mere repetition of the

doctrine that the liability is contractual in the sense

that it survives the death of the stockholder and may
be enforced against his estate.

The case of Whitman v. Bank of Oxford, 176 U. S.

559, 20 S. Ct. 477, cited on page 9 of appellant's brief,

was a suit wherein a national bank, located in Penn-

sylvania, sued the stockholder of a Kansas corpora-

tion which was indebted to the bank, under a consti-
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tutional and statutory provision of the State of Kan-

sas creating a liability upon the owners of stock of

corporations of the class there in question. The suit

was filed in a federal court in New York. The de-

cision repeatedly stresses the statutory origin of the

liability, and finds that the liability is contractual to

an extent making the action transitory, and enforce-

able where jurisdiction of the person can be had.

Attention is respectfully directed to the remarks

of the court in the case of Christopher v. Norvell,

supra, concerning the Concord Bank case, the Whit-

man case, and the Matteson case.

A similar case is that of Bernheimer v. Converse,

206 U. S. 516, 51 L. Ed. 1163, 27 S. Ct. 755, a quotation

from which appears on pages 9 and 10 of appellant's

brief. The principal issues in that case were as to the

jurisdiction for bringing suit, and the effect of cer-

tain laws of Minnesota allegedly impairing the obli-

gation of the contract entered into upon the acquisi-

tion of the stock of a Minnesota corporation. Read in

the light of the facts, the language quoted by appell-

ant has no significance as applied to this appeal. The

following language from the decision, is, however,

both explanatory and pertinent

:

"The fundamental contention upon which the ar-

gument of the plaintiffs in error against the con-

stitutionality of this subsequent act rests is that

the statute created a contract into which the

stockholder entered upon subscribing to or ob-

taining his stock, which the legislature had no
power to change without running counter to the

constitutional requirement invalidating laws im-

pairing the obligation of contracts. Constitution,
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art. 1, Par. 10.

"It may be regarded as settled that, upon acquir-

ing stock, the stockholder incurred an obligation

arising from the constitutional provision, con-

tractual in its nature, and, as such, capable of

being enforced in the courts not only of that

state, but of another state and of the United
States (Whitman v. National Bank, 176 U. S. 559,

44 L. ed. 587, 20 sup. ct. Rep. 477), although the

obligation is not entirely contractual, and springs

primarily from the law creating the obligation

(Christopher v. Norvell, 201 U. S. 216, 50 L. ed.

732, 26 Sup. Ct. Rep. 502)
."

The language quoted at page 10 of appellant's brief

from the case of Converse v. Hamilton, 224 U. S. 241,

32 S. Ct. 415, applies to the law of Minnestota, im-

posing liability upon a holder of stock in a certain

class of corporations, and to the effect given to such

law by the courts of that state. The question before

the court was the application of the full faith and

credit clause of the federal constitution. The excerpt

quoted shows of itself that the liability there under

discussion was created by the constitution of Minne-

sota, and that it was contractual as contrasted to

penal, in nature. This likewise indicates what appell-

ant fails to recognize: that the liability is within the

field of contract, rather than within the scopes of

other traditional kinds of liability, such as criminal

or tortious liability. After all, the general classifica-

tions of legal liability are relatively few, though the

particular types in each general class are innumer-

able.

The remainder of the cases cited by appellant in

this particular portion of his brief, with the excep-
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tioii of three, do not require notice; they are of the

types hereinabove noted, holding that for the particu-

lar purpose of the case before the court, the liability

is contractual in nature.

At pages 15 and 16 of his brief appellant cites and

quotes from the case of iWashington Loan & Trust

Co. V. Allman, 70 Fed. (2d) 282. That case involved a

suit by the receiver of an insolvent bank located in

the District of Columbia but organized under the law

of Arizona, against the legal representative of a de-

ceased stockholder, for the enforcement of the latter's

iiability. The statute of limitations was in no way
concerned, the issues being confined to the propriety

of the forum's jurisdiction, parties, survival of ac-

tions, and the law to be applied. The language quoted

by counsel was completely confined to those matters

;

but even so, the circumstance of the self executing

provision of Arizona law is noticed, inevitably point-

ing to the "liability-created-by-statute" doctrine.

The Arizona case of FredeitJcks v. Hammons, 33 Ari-

zona 310, 264 Pac. 687, is advanced by appellant as

pregnant with the solution of this appeal. In the re-

ceiver's suit to enforce the liability of the stockholder

in a state bank, under the predecessor statute to said

Section 227, the plaintiff caused to be issued a writ

of attachment. The stockholder contended that the

liability was not a contract for the direct payment of

money, within the Arizona law relative to attach-

ments. The Arizona court held the liability contract-

ual for the purpose of attachment, but clearly pointed

out that the liability was created by constitution and
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statute, and assumed by the stockholder. As herein-

above pointed out, appellee's liability was certainly

one created by statute (Section 5151, Revised Statutes

of the United States) ; to such a liability, the one year

statute of limitations (Section 2058, Subdivision 3,

Revised Code of Arizona, 1928) explicitly applies.

This precise combination of circumstances—a con-

sideration of the nature of the liability in connection

with the law of attachment and that of limitation

—

was before the court in the case of Kennedy v. Calif-

ornia Savings Bank, 31 Pacific 846. The decision is

therefore most interesting and apropos. The court

unequivocally states that the stockholder's liability

for the purpose of attachment is contractual; within

the law of limitations of action, it is statutory.

Another Arizona case is dwelt upon by appellant

as being one of importance

—

Colman v. Button, 42

Arizona 141, 22 Pac. (2d) 1078. The question there

was whether the defendant, who had bought and paid

for stock in a state bank, but which stock had never

been delivered to him by the bank, was a "stockhvold-

er" within the liability statute. On the facts, the court

held him to be such a stockholder, and that the lia-

bility created by the state constitution and statute

was by force of law incorporated into the contract re-

sulting from the purchase.

Appellant seeks to evnde the decisive case of Mc-

Laine v. Ranldn, supra, by warping into the discus-

sion of it an entirel^y incorrect premise—that the

courts of the state of Washington had decided that

the stockholder's liability was not contractual; that
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is not so.

"From these cases it can hardly be denied that in

the opinion of the Arizona Supreme Court the lia-

bility of the stockholder is contractual. Follow-
ing the much quoted case of McLaine v. Rankin,
197 U. S. 154, where the decision of the U. S.

Court was based on state of Washington deci-

sions that the stockholder's liability was not con-
tractual, it would seem that the court would be
constrained to follow the Arizona decisions that
the obligation is contractual, an implied contract
that would inevitably bring it within the three
year limitation as set out in Sec. 2060, par. 1, Ari-
zona Rev. Statutes of 1928." (Appellant's brief,

pages 14 and 15).

"In a recent Texas case, Jones v. Canon, 3 Fed.
Supp. 49, 50, 51, which was an action to collect

a national bank stockholder's 100% assessment,
the court analyzed the case of McLaine v. Rankin
(supra) and pointed out that the decision in that
case was based upon decisions by the Washington
State Courts construing their own stockholders'

liability as not contractual, whereas the Texas
courts have held such liability to be contractual.

By decisions of the Washington courts the word
'liability' applied only to debts contractual in

their nature." (Appellant's brief, page 17)

.

Appellant has overlooked the fact that in the Mc-

Claine case the statute imposing the liability was not

a statute of the state of Washington ; it was the self-

same Section 5151 involved in this case. The statutes

of limitations involved were, as here, those of the

state.

The Washington courts had not decided that the

state statute imposing liability was not contractual,

nor that the stockholder's liability was not contract-
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ual. Whiil the court had decided was that a specific

section of the state's statute of limitations was appli-

cable "only to contracts." It follows that appellant is

in error, and that the truth only re-emphasizes the

soundness of appellee's position and the decisive ef-

fect of the McClaine case.

The concluding portion of appellant's brief is de-

voted to an effort to establish the proposition that

the liability imposed by the national banking laws is

a "debt" within the meaning of Section 2060, Sub-

division 1, of the Revised Code of Arizona, 1928,

which provides

"There shall be commenced and prosecuted with-

in three years after the cause of action shall have
accrued and not afterwards, the following ac-

tions :

"1—Debt, where the indebtedness is not evidenc-

ed by a contract in writing."

His whole effort is based upon and revolves about

the case of Jones v. Canon, 3 Fed. Supp. 49; and, as

will be shown, the effort falls, along with the case.

The argument is this: the Arizona statute of limi-

tation last above quoted and a certain statute of limi-

tation of the State of Texas are substantially identi-

cal in phraseology ; the courts of the respective states

have held that the stockholder's liability statutes of

their respective states are contractual in nature ; that

the Texas statute has been construed to embrace all

liabilities for money only, when not founded on a

writing, whether by contract, specialty, or upon a

"strictly legislative liability"; that as a consequence,

the Arizona statute likewise applies to such liabilities.
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But the reasoning involves two glaring errors. The

Supreme Court of Arizona, in the case of Cowden v.

Williams, supra, in construing the state banking sta-

tute imposing the stockholder's liability when such

state statute was identical with said Section 5151 of

the United States Statutes, held that the liability was

one created by statute and that the statute of limi-

tation relied upon herein (one year) applied to such

a liability. The second fallacy occurs when counsel

says, in effect, that the word "debt" in the Arizona

statute means the same as the word "debt" in the

Texas statute, as construed to apply to all liabilities

for money, not founded upon writing, and including

a "strictly legislative liability." Counsel would have

been spared great pains had he remembered that a

"strictly legislative liability" is made subject to an

express limitation by the law of Arizona—the very

statute relied upon by appellee, which provides

:

"There shall be commenced and prosecuted with-

in one year after the cause of action shall have
accrued, and not afterward, the following actions
* * * 3. Upon a liability created by statute, other
than a penalty of forfeiture."

What counsel's argument and the Texas cases cited

by him prove, is that the Texas statute embraces as a

"debt" what an Arizona statute treats as a separate

entity—a liability created by statute. In other words,

the one Texas statute includes in itself the liabilities

treated in the two separate Arizona statutes (Sec-

tions 2058, Subdivision 3 ; and 2060, Subdivision 1)

.

Since no doubt exists as to what statute of limita-

tions should here be applied, as it is manifest that
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the one year provision controls, this Honorable Court

is not required to make any choice, or make any pre-

ference.

CONCLUSION

The liability of the owner of stock in an insolvent

national bank is a liability created by statute; since

the national banking law contains no provision for

the limitation of the period within which such lia-

bility must be enforced, the court must be governed

by the appropriate statute of the state ; by the law of

Arizona, an action to enforce a liability created by

statute must be commenced within one year from the

accrual thereof; Appellant did not file his action

within one year from the assessment made by the

Comptroller upon the owners of stock of The Nogales

National Bank, the date of such assessment being the

date of accrual of the cause of action.

It therefore follows that the action of the court be-

low was proper, and that its order should be affirmed.

Respectfully submitted

DUANE BIRD

Appellee, in propria persona

JAMES V. ROBINS

THOMAS L. HALL
Attorneys for Appellee.
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I.

That the Nogales National Bank of Nogales, Ari-

zona, is a corporation duly organized and existing

under the national banking laws of the United

States of America, having a capital stock of Fifty

Thousand dollars ($50,000.00) divided into five hun-

dred (500) shares of the par value of one hundred

dollars ($100.00) per share, with its principal place

of business in the City of Nogales, County of Santa

Cruz, State of Arizona, and has at all times herein-

after mentioned been doing a general banking bus-

iness in the said City of Nogales until on or about

the thirtieth day of November, 1931, when said

bank voluntarily suspended business, and that on

or about the eleventh day of December, 1931, the

Honorable Comptroller of the Currency of the

United States, who since the suspension of business

by said bank, had been in charge thereof, determined

the same to be in an insolvent condition, and ap-

pointed a receiver therefor, and this said receiver

C. L. Ezell failed to accept the said appointment

as receiver and that thereafter on or about Decem-

ber 15, 1931, the said Comptroller appointed as

receiver Edwin B. Patton who thereupon took

charge of the business of the said bank for the

purpose of liquidating its assets and winding up

its affairs, [4] and that the said Edwin B. Patton

thereafter on or about February 13th, 1932, re-

signed as receiver of the said bank whereupon on

or about February 13th, 1932, the said Comptroller

appointed W. J. Donald as receiver for the said

bank for the purpose of liquidating its assets and

winding up its affairs, and that the said W. J.
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Donald, the plaintiff herein, is now the duly ap-

pointed, qualified and acting receiver thereof.

That the defendant is a resident of Santa Cruz

County, State of Arizona.

II.

That heretofore and before the closing and sus-

pension of business by said bank, the defendant

Victor J. Wager became and was the owner and

was in possession of ten (10) shares of the capital

stock of the said Nogales National Bank of No-

gales, Arizona, of a par or face value of $100.00

per share, or a total of One Thousand ($1,000.00)

dollars of the capital stock of said corporation, and

held himself out and permitted himself to be held

out to the depositors of said bank and the public

generally as the owner of the said ten shares of

stock in the Nogales National Bank, the said stock

standing on the books of the said corporation in his

name up to and on January 14th, 1932.

III.

That on or about the 14th day of January 1932,

the Honorable Comptroller of the Currency of the

United States, being fully advised of the condition

of the said bank, and for the purpose of paying

the liabilities thereof, decided to and did levy an

assessment upon the capital stock and stockholders

of the said Nogales National Bank of Nogales,

Arizona, to the full amount of the par value thereof,

or the sum of One hundred dollars ($100.00) upon

each and every share of the capital stock of the
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said corporation, held or owned by such stock-

holders respectively, at the time of the failure

of the said bank and upon all persons liable there-

fore under the provisions of [5] Sections 5151 and

5234 of the Revised Statutes of the United States

and Section 1 c 156, Act of June 30th, 1876, and

Section 23 of the act approved December 23, 1913,

known as the Federal Reserve Act, and directed

the said receiver W. J. Donald, plaintiff herein, to

take all necessary proceedings to enforce the lia-

bility of the said stockholders, a copy of which

order of the said comptroller is attached to the

complaint, marked ''Exhibit A", and is made a

part thereof.

IV.

That on or about the 30th day of January 1932

the plaintiff made demand upon the defendant

herein for payment, on or before the 23rd day

of February 1932, of the amount so levied upon

said shares of capital stock under the order of the

said Comptroller of the Currency, to wit : the sum of

One Thousand and no/100 ($1,000.00) dollars; that

on May 3rd, 1932 said defendant acknowledged the

obligation to pay the said assessment by a letter

written to the said plaintiff on said date, a copy

of which letter is attached to the complaint as

amended, marked Exhibit ''B" and is made a part

thereof, but that the defendant has failed to pay

the said sum or any part thereof and by reason of

the facts above set forth and the provisions of Sec-

tion 23, of the act approved December 23, 1913,
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known as the Federal Reserve Act, Laws of the

United States, the whole of said sum is now due

and owing from defendant to this plaintiff as Re-

ceiver of the said Nogales National Bank of No-

gales, Arizona.

WHEREFORE, plaintiff prays judgment against

defendant for the sum of One Thousand dollars,

together with the interest thereon at the rate of

six per cent per annum from the 23rd day of

February 1932, until paid and for his costs in this

suit expended.

STEPHEN D. MONAHAN
Attorney for Plaintiff.

State of Arizona,

County of Santa Cruz—ss.

W. J. Donald, being first duly sworn, deposes

and says : That he is the Receiver in charge of the

affairs of the Nogales National Bank of Nogales,

Arizona, and the plaintiff [6] herein, and makes

this affidavit as such receiver; That he has read

the foregoing complaint and knows the contents

thereof, and that the same is true of his own knowl-

edge.

W. J. DONALD.

Subscribed and sworn to before me by W. J.

Donald, Receiver of the Nogales National Bank
this 22nd day of January, 1935.

[Notarial Seal] F. W. HANNAH
Notary Public.

My commission Expires Jan. 24, 1936. [7]
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EXHIBIT A.

Copy of

ASSESSMENT UPON SHAREHOLDERS
TREASURY DEPARTMENT
Office of the Comptroller of the

Currency.

Washington, January 14, 1932.

In the Matter of

The Nogales National Bank,

Nogales, Arizona.

TO ALL WHOM IT MAY CONCERN:
WHEREAS, upon a proper accounting by the

Receiver heretofore appointed to collect the assets

of "The Nogales National Bank", Nogales, Ari-

zona, and upon a valuation of the uncollected assets

remaining in his hands, it appears to my satisfac-

tion that in order to pay the debts of such associa-

tion it is necessary to enforce the individual lia-

bility of the stockholders therefor to the extent

hereinafter mentioned, as prescribed by Sections

5151, 5234 of the Revised Statutes of the United

States, Section 1 c 156, Act of June 30, 1876, and

Section 23, Act approved December 23, 1913, known

as the Federal Reserve Act.

NOW, THEREFORE, by virtue of the authority

vested in me by law, I do hereby make an assess-

ment and requisition upon the shareholders of the

said ''The Nogales National Bank" for Fifty

Thousand ($50,000.00) dollars, to be paid by them

on or before the twenty-third day of February,

1932, and I hereby make demand upon each and
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every one of them for the par vahie of each and

every share of the capital stock of said associa-

tion held or owned by them, respectively, at the

time of its failure; and I hereby direct Edwin B.

Patton the Receiver heretofore appointed, to take

all necessary proceedings, by suit or otherwise, to

enforce to that extent the said individual liability

of the said shareholders.

IN WITNESS WHEREOF I have hereto set

my hand and caused my seal of office to be affixed

to these presents, at the City of Washington, in the

District of Columbia, this fourteenth day of Jan-

uary, A. D. 1932.

[Seal] (Signed) JOHN L. PROCTOR
Acting Comptroller of the Currency.

[8]

EXHIBIT ''B"

P. O. Box 1197

Office of

VICTOR J. WAGER
Sheriff

of Santa Cruz County

May 3, 1932.

Mr. W. J. Donald,

Receiver, Nogales National Bank,

Nogales, Arizona.

Dear Sir:

Regarding the assessment on stockholder's lia-

bility for the amount of $1000.00, I wish to state

Copy
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that I have accounts due me, if I could collect now

50uld be able to take care of this assessment; but

owing to this depression I am unable to figure on

these collections at any definite time.

I would like to submit a proposition to you

whereby I would be allowed to pay $25.00 per

month to January 1st, 1933; and $50.00 per month

each month thereafter until the full amount has

been paid.

I have no other means at the present time of

making these payments except from my salary, and

I cannot make any larger payment than as above

set out.

Please let me hear from you at your convenience

relative to the matter.

Yours very truly

signed VICTOR J. WAGER
Copy

[Endorsed]: Filed Jan. 23, 1935. [9]

[Title of Court and Cause.]

DEMURRER.

Comes now the defendant in the above entitled

action by his attorneys, Duane Bird, Esq., and

Thomas L. Hall, Esq., and demurs to the amended

complaint of the plaintiff heretofore filed in the

above entitled action for the reason and upon the

grounds that it appears upon the face of said

amended complaint that the alleged cause of action

therein contained is barred by limitation.



Victor J. Wager 9

WHEREFORE, said defendant prays that plain-

tiff take nothing by his action herein, that the same

be dismissed, and that said defendant go hence with

his costs herein expended.

DUANE BIRD
THOMAS L. HALL
Attorneys for Defendant.

La Ville de Paris Building,

Nogales, Arizona.

[Endorsed] : Filed Feb. 27, 1935. [10]

In the United States District Court for the District

of Arizona.

L-655

May 1935 Term. Monday, June 10, 1935. At Tucson

(Tucson General Minutes)

Honorable Albert M. Sames, United States District

Judge, Presiding.

W. J. DONALD, Receiver of the Nogales National
Bank of Nogales, Arizona, a corporation,

Plaintiff,

vs.

VICTOR J. WAGER,
Defendant.

ORDER SUSTAINING DEMURRER AND
DISMISSING CASE.

Defendant's Demurrer to the Amended Complaint

having heretofore been argued, submitted and by

the Court taken under advisement, and the Court
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having duly considered the same, and being fully
advised in the premises,

IT IS ORDERED that said Demurrer to the

Amended Complaint be, and the same is hereby
sustained and that this case be dismissed, and that

an exception be entered on behalf of the Plaintiff

[11]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To: Honorable Albert M. Sames, Judge, United

States District Court, District of Arizona.

Comes now the above named plaintiff, W. J.

Donald, Receiver, and feeling aggrieved by the

decree of the above-entitled Court, made and entered

in the above-numbered and entitled cause under

date of the tenth day of June, 1935, sustaining the

demurrer to the plaintiff's Amended Complaint,

heretofore filed in said Court and cause, and dis-

missing the above-entitled action, does hereby ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit, for the reasons set forth in

the Assignments of Error, filed herewith; and

Said plaintiff does respectfully pray that his ap-

peal be allowed and that the citation upon appeal

issue as provided by law; and that a transcript of

the record, proceedings and documents upon which

said final decree was based, duly authenticated, be

transmitted to said United States Circuit Court of

Appeals for the Ninth Circuit, sitting at San Fran-

cisco, California, within said [12] Circuit as does

the law and the rules of such Court, in such cases

made and provided, require.
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Said plaintiff further prays that whereas this

appeal is made by direction of the Comptroller of
the United States Currency, an order be entered

directing that this appellant not be required to file

a cost bond herein.

STEPHEN D. MONAHAN
Attorney for Plaintiff.

We hereby accept service of written Petition for

Appeal and acknowledge receipt of a true copy

thereof at Nogales within the District of Arizona

this 3d day of September, 1935.

DUANE BIRD
THOMAS L. HALL
JAMES y. ROBINS

Attorneys for Defendant.

[Endorsed] : Filed Sep 6 1935. [13]

[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

Comes now the plaintiff, W. J. Donald, Receiver

by Stephen D. Monahan, his attorney of record

herein, and in connection with his Petition for

Appeal, herewith filed, makes it known that in the

record, proceedings and the decree appealed from,

manifest error has intervened to the prejudice of

this plaintiff in these things, to-wit:

1. The District Court erred in sustaining the

demurrer to plaintiff's Amended Complaint, filed

in the above entitled action, and in dismissing said

action, because said Amended Complaint was filed

within the three year period as prescribed in Sec-

tion 2060, Paragraph 1, and in Section 227, both

of the Revised Statutes of Arizona, 1928.
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By reason whereof, plaintiff prays that the decree

appealed from may be reversed and remanded and
that an order for judgment for the plaintiff be
entered in accordance with the law and the prayer
in said amended complaint.

STEPHEN D. MONAHAN
Attorney for W. J. Donald,

Receiver, Plaintiff. [14]

We hereby accept service of the foregoing assign-

ments of error and acknowledge receipt of a true

copy thereof at Nogales, within the District of Ari-

zona, this 3d day of September, 1935.

DUANE BIRD
THOMAS L. HALL
JAMES V. ROBINS

Attorneys for Defendant.

[Endorsed] : Filed Sep 6 1935. [15]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

The plaintiff above named, having within the

time prescribed by law, duly filed herein his Peti-

tion for Appeal to the United States Circuit Court

of Appeals for the Ninth Circuit from the final

decree of the above entitled District Court, made

and entered in the above numbered and entitled

cause under date of the tenth day of June, 1935,

sustaining the Demurrer of the defendant and dis-

missing plaintiff's Amended Complaint and dismiss-

ing the action;
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It is ordered that the plaintiff's appeal in the

United States Circuit Court of Appeals for the

Ninth Circuit from the decree of the District Court

hereinabove referred to, be, and the same is, hereby

allowed

;

It is further ordered that a certified transcript

of so much of the record as may be requested by

proper praecipe therefore be, by the Clerk of this

Court, upon the filing of such praecipe, transmitted

to said United States Circuit Court of Appeals for

the Ninth Circuit at San Francisco, California. [16]

It is further ordered, that this Appeal having

been directed by the Comptroller of the United

States Currency, that no bond be required.

Done in open court this 6th day of September,

1935.

ALBERT M. SAMES
Judge of the United States

District Court for the Dis-

trict of Arizona.

We hereby acknowledge and accept service of the

foregoing Order Allowing Appeal and acknowledge

receipt of a true copy thereof at Nogales, within the

District of Arizona, this 6th day of September, 1935.

DUANE DIED
THOS L. HALL
JAMES V. ROBINS

Attorneys for Defendant.

[Endorsed] : Filed Sep 6 1935. [17]
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[Title of Court and Cause.]

PRAECIPE FOR RECORD ON APPEAL.

To the Clerk of the above-entitled Court:

YOU ARE HERBY DIRECTED to prepare and

certify a transcript of the record in the above-

entitled cause for the use of the United States Cir-

cuit Court of Appeals for the Ninth Circuit and

to include therein the following

:

1. Plaintiff's Amended Complaint to enforce

stockholder 's liability.

2. Demurrer of Victor J. Wager to Plaintiff's

Amended Complaint.

3. Decree sustaining Demurrer, entered herein

June 10th, 1935.

4. Plaintiff's Petition for Appeal, filed herein

on the 6th day of September, 1935.

5. Plaintiff's Assignments of Error, filed herein

on the 6th day of September, 1935.

6. Order Allowing Appeal, filed the 6th day of

September, 1935. [18]

7. Citation on Appeal, filed on the 6th day of

September, 1935.

8. This Praecipe.

9. Notice of filing Praecipe for Record on Ap-

peal, filed on the day of September, 1935.

Dated this 6th day of September, 1935.

STEPHEN D. MONAHAN
Attorney for Plaintiff.

[Endorsed] : Filed Sep 6 1935. [19]
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[Title of Court and Cause.]

NOTICE OF FILING PEAECIPE FOR
RECORD ON APPEAL.

To the defendant Victor J. Wager and to Duane

Bird, Thomas Hall, and James V. Robins, at-

torneys for defendant.

YOU, AND EACH OF YOU, WILL PLEASE
TAKE NOTICE that on the 6th day of September,

1935, the undersigned filed with the Clerk of the

United States District Court for the District of

Arizona a praecipe for the record to be transmitted

to the United States Circuit Court of Appeals for

the Ninth Circuit, upon appeal taken by the said

plainti:ffi in the above numbered and entitled cause,

a copy of which praecipe is herewith served upon

you.

Dated this 6th day of September, 1935.

STEPHEN D. MONAHAN
Attorney for Plaintiff. [20]

We hereby accept service of the above and fore-

going Notice and acknowledge receipt of a true copy

together with a copy of praecipe herein mentioned,

Sep 6th, 1935.

VICTOR J. WAGER
DUANE BIRD
THOS. L. HALL
JAMES V. ROBINS

Attorneys for Defendant.

[Endorsed] : Filed Sep 7 1935 [21]
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[Title of Court and Cause.]

OEDER
Whereas the issues of fact and questions of law

embraced in the above entitled cause are substan-

tially the same as those presented in the case of

W. J. Donald, Receiver of the Nogales National

Bank, Plaintiff, vs. Duane Bird, Defendant, No.

L 653 Tucson, it is ordered that the record in the

said case of Donald vs. Bird No. L653 Tucson, stand

to and constitute the record for the above entitled

cause and the Clerk of said United States District

Court is hereby ordered to forward to the Clerk of

the United States Circuit Court of Appeals for the

Ninth Circuit the record in the said case of Donald

vs. Bird L 653 Tucson, as the record in and for both

of the above named and numbered causes.

Done in open court this 6th day of September,

1935.

ALBERT M. SAMES
Judge, United States District Court

District of Arizona. [22]

We hereby acknowledge and accept service of the

foregoing Order and acknowledge receipt of a true

copy thereof at Nogales, within the District of Ari-

zona, this 6th day of September, 1935.

DUANE BIRD
THOS. L. HALL
JAMES V. ROBINS

Attorneys for Defendant.

[Endorsed] : Filed Sep 6 1935. [23]
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In the United States District Court

For the District of Arizona.

United States of America

District of Arizona—ss.

I, J. LEE BAKER, Clerk of the United States

District Court for the District of Arizona, do here-

by certify that I am the custodian of the records,

papers and files of the said Court, including the

records, papers and files in the case of W. J. Donald,

Receiver of The Nogales National Bank of Nogales,

Arizona, an insolvent corporation, Plaintiff, versus

Victor J. Wager, Defendant, numbered L-655

Tucson, on the docket of said Court.

I further certify that the attached pages, num-

bered 1 to 23, inclusive, contain a full, true and cor-

rect transcript of the proceedings of said cause and

all the papers filed therein, together with the en-

dorsements of filing thereon, called for and desig-

nated in the praecipe filed in said cause and made

a part of the transcript attached hereto, as the

same appear from the originals of record and on

file in my office as such Clerk, in the City of Tucson,

State and District aforesaid.

I further certify that the Clerk's fee for pre-

paring and certifying to this said transcript of

record amounts to the sum of $2.75 and that said

sum has been paid to me by counsel for the appel-

lant.

I further certify that the original citation issued

in the said cause is hereto attached and made a part

of this record.
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WITNESS my hand and the seal of the said

Court this 16th day of September, 1935.

[Seal] J. LEE BAKER,
Clerk United States District

Court, District of Arizona.

By Edward W. Scruggs

Chief Deputy Clerk. [24]

[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States of America to

VICTOR J. WAGER, GREETING:
YOU ARE HEREBY cited and admonished to

be and appear in the United States Circuit Court

of Appeals for the Ninth Circuit at San Francisco,

California, thirty days from and after the date of

this citation, pursuant to an order allowing the

appeal duly made and entered and filed in the

office of the Clerk of the above-named District

Court, under date of the 6th day of September,

1935, which said appeal is from the final decree of

said District Court in the above-numbered and

entitled cause, made and entered under date of the

tenth day of June, 1935, wherein W. J. Donald,

Receiver of the Nogales National Bank of Nogales,

Arizona, a corporation, is plaintiff and appellant,

and you are defendant and appellee, to show cause,

if any there be, why said order and decree rendered

against said plaintiff and appellant should not be

reversed and set aside and why justice should not

be done to the parties in that behalf.
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WITNESS the Honorable Albert M. Sames,

United States District Judge for the District of

Arizona, this 6th day of [25] September, A. D.

1935, and of the Independence of the United States

of America the One Hundred Sixtieth.

[Seal] ALBERT M. SAMES
United States District Judge

in and for the District of

Arizona.

We hereby accept service of the within citation

on appeal and acknowledge receipt of a true copy

thereof and personal service of citation at Nogales,

Arizona, this 6th day of September, 1935.

DUANE BIRD
THOMAS L. HALL
JAMES V. ROBINS

Attorneys for Defendant.

[Endorsed] : Filed Sept. 6, 1935. [26]

[Endorsed]: No. 7989. United States Circuit

Court of Appeals for the Ninth Circuit. W. J.

Donald, Receiver of The Nogales National Bank

of Nogales, Arizona, an Insolvent Corporation,

Appellant, vs. Victor J. Wager, Appellee, Transcript

of Record. Upon Appeal from the District Court of

the United States for the District of Arizona.

Filed September 20, 1935.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the District Court for the Territory of Alaska,

Second Division.

No. 3242

JOHN F. DEVINE,
Plaintiff,

vs.

A. y. CORDOVADO, A. F. WRIGHT, PERCY
A. ROBBINS, and CORDOVADO GOLD
DREDGING COMPANY, a Corporation,

Defendants.

ORDER APPOINTING AND CONTINUING
RECEIVER.

This matter coming on before me the under-

signed Judge of the above entitled Court, on the

written stipulation of plaintiff, John F. Devine,

and defendants, A. V. Cordovado, A. F. Wright,

and Cordovado Gold Dredging Company, the plain-

tiff being represented by his attorney, O. D.

Cochran, Esq., and the said defendants being rep-

resented by their attorney, William A. Gilmore,

Esq., and the Court having read and considered

said stipulation and it appearing to the Court that

heretofore in cause No. 3239, entitled Reinhold

Newberg vs. Cordovado Gold Dredging Company,

in the above entitled Court, John F. Devine was by

order of the Court appointed receiver to take pos-

session and operate and mine the same property
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mentioned in the plaintiff's complaint herein and

that said John F. Devine has given bond and filed

his oath and qualified and is now acting receiver

of all of the said property, and operating the same,

subject to the orders of the Court in said Newberg

case, and it further appearing to the Court that

plaintiff is entitled to the appointment of a receiver

in this suit to mine and operate and protect all the

said defendant's property, and that defendant,

(^ordovado Gold Dredging Company, has consented

in said stipulation and in open Court, that said

John F. Devine may be designated and appointed

and continued as receiver by the Court in this cause,

and the Court being fully advised in the premises,

NOW ORDERS, ADJUDGES AND DIRECTS
that said John F. Devine, heretofore appointed and

now qualified and acting receiver in Cause No. 3239,

entitled Reinhold Newberg, vs. Cordovado Gold

Dredging Company, be and he is hereby designated

and appointed receiver of all the personal and

mining property of the said defendant, Cordovado

Gold Dredging Company, within the jurisdiction of

this Court, to be continued as such receiver without

further qualifying, but subject to all orders here-

tofore and hereafter entered in said Newberg Case

or in this cause; and

IT IS FURTHER ORDERED that said receiver

shall not be discharged or his bond exonerated, ex-

cept by orders to be entered in this cause.
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Done in open Court this 23 day of July, 1935.

J. H. S. MORISON
District Judge.

O K as to form

O. D. COCHRAN,
Attorney for Plaintiff.

WILLIAM A. GILMORE,
Attorney for Defendants A. F. Wright,

A. V. Cordovado and Cordovado Gold

Dredging Company.

[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska Second

Division, at Nome. July 23, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. Rec. O & J

Vol. 13, Page 180. [1*]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

Be it remembered that on the 20th day of July,

1935, the plaintiff filed herein a motion for the

appointment of receiver in words and figures as

follows

:

[Title of Court and Cause.]

MOTION FOR RECEIVER.

"Comes now the plaintiff in the above entitled

action and moves the court to appoint a receiver

in this cause to take possession of the properties

of the defendant Cordovado Gold Dredging Com-

*Page numbering appearing at the foot of page of original certified

Transcript of Becord.
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pany described in the complaint filed herein and

within the jurisdiction of this court and to mine

and operate the same, and to pay the proceeds

therefrom as shall be directed by the further orders

of this court, or that the court continue the receiver

of the said properties heretofore appointed by the

court in the cause of Reinhold Newberg, vs. Cor-

dovado Gold Dredging Company, No. 3239.

This motion is made and based upon the plead-

ings, papers and files in this cause and in the cause

of Reinhold Newberg vs. Cordovado Gold Dredging

Company No. 3239.

Dated at Nome, Alaska, the 20th day of July,

1935.

O. D. COCHRAN
Attorney for Plaintiff.

Service by receipt of copy of the above motion

is acknowledged this 20th day of July, 1935.

WILLIAM A. GILMORE
Attorney for defendants A. V.

Cordovado, A. F. Wright and

Cordovado Gold Dredging

Company. [2]

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska,

Second Division at Nome Jul. 23, 1935. Aimer Ry-

deen, Clerk, by Norvin W. Lewis, Deputy."
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Upon consideration of said motion and the papers,

pleadings and files in this action and in the cause

of Reinhold Newberg vs. Cordovado Gold Dredg-

ing Company cause No. 3239 in this Court, the court

made and entered its order APPOINTING AND
CONTINUING RECEIVER in words and figures

as follows

:

[Title of Court and Cause.]

ORDER APPOINTING AND CONTINUING
RECEIVER.

"This matter coming on before me the under-

signed Judge of the above entitled Court, on the

written stipulation of plaintiff, John F. Devine,

and defendants, A. V. Cordovado, A. F. Wright,

and Cordovado Gold Dredging Company, the plain-

tiff being represented by his attorney, O. D. Cochran,

Esq., and the said defendants being represented by

their attorney, William A. Gilmore, Esq., and the

Court having read and considered said stipulation

and it appearing to the Court that heretofore in

cause No. 3239, entitled Reinhold Newberg, vs. Cor-

dovado Gold Dredging Company, in the above en-

titled Court, John F. Devine was by order of the

Court appointed receiver to take possession and

operate and mine the same property mentioned in

the plaintiff's complaint herein and that said John

F. Devine has given bond and filed his oath and

qualified and is now the acting receiver of all of

said property, and operating the same, subject to

the order of the Court in said Newberg case, and

it further appearing to the Court that plaintiff is
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entitled to the appointment of a receiver in this

suit to mine and operate and protect all the said

defendant's property, and that defendant, Cordo-

vado Gold Dredging Company, has consented in

said stipulation and in open Court that said John

F. Devine may be designated and appointed and

continued as receiver by the Court in this cause,

and the Court being fully advised in the premises,

NOW ORDERS, ADJUDGES AND DIRECTS
that said John F. Devine, heretofore appointed and

now qualified and acting receiver in Cause No. 3239,

entitled Reinhold Newberg, vs. Cordovado Gold

Dredging Company, be and he is hereby designated

and appointed receiver of all the personal and min-

ing property of said defendant, Cordovado Gold

Dredging Company, within the jurisdiction of this

Court, to be continued as such receiver without fur-

ther qualifying, but subject to all orders heretofore

or hereafter entered in said Newberg Case or in

this Cause: and

IT IS FURTHER ORDERED that said receiver

shall not be discharged or his bond exonerated, ex-

cept by order to be entered in this cause.

Done in open Court this 23 day of July, 1935.

J. H. S. MORISON
District Judge.

O. K. as to form

O. D. COCHRAN
Attorney for Plaintiff. [3]

WILLIAM A. GILMORE
Attorney for Defendants, A. F. Wright, A.

V. Cordovado & Cordovado Gold Dredging

Company.
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[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. July 23, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis.

Rec. O & J

Vol. 13—Page 180."

Said pleadings, papers and files in this action and

in the said cause of Newberg vs. Cordovado Gold

Dredging Company, No. 3239 are all set forth herein

as follows

:

[Title of Court and Cause.]

COMPLAINT IN EQUITY.

*' Comes now plaintiff, and for suit in equity

against the defendants above named alleges as

follows

:

I.

That plaintiff was at all times herein mentioned

and now is a resident of the Territory of Alaska,

residing at Nome.

II.

That the defendant, Cordovado Gold Dredging

Company is a mining corporation, organized and

existing under the laws of the State of Delaware

and is authorized to and is engaged in owning and

operating mining claims within the Second Division

of the Territory of Alaska, and within the jurisdic-

tion of the above entitled Court, with its principal

place of business at Nome. That the Defendants,
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A. F. Wright and A. V. Cordovado, are both resi-

dents of the Town of the Town of Nome, Alaska.

III.

That on or about the third day of July, 1929, the

defendant A. V. Cordovado, at Nome, Alaska, in

order to secure the payment of certain sums of

money to be raised and furnished thereafter for him

by the defendant, A. F. Wright, made, executed, and

delivered to the said defendant, A. F. Wright, his

certain deed of conveyance, copy of which is here-

unto attached, marked "Exhibit 'A' ", and made a

part hereof, to all of the mining property, ditch,

water rights, and personal property then owned by

said Cordovado and mentioned and described in said

deed of conveyance. The said deed was intended to

be a mortgage to secure the payment of any and all

sums of money raised or secured by said defendant,

A. F. AVright, from whatever source he might se-

cure funds for said defendant, Cordovado. That it

was orally understood and agreed between said

defendant A. Y. Cordovado, and said defendant A.

F. Wright, that the said deed was to secure the pay-

ment of any and all funds raised or secured by said

A. F. Wright for the use and benefit of said [4]

Cordovado for any and all purposes whatsoever,

until all of said sums so secured were paid in full.

IV.

That thereafter on the first day of November,

1929, plaintiff furnished to said defendant, A. F.
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Wright, for said Cordovado, the sum of $30,000.,

and said defendant, A. V. Cordovado, at said time,

made, executed, and delivered to said defendant, A.

F. Wright, for plaintiff, two promissory notes, in

words and figures as follows:"

"$10,000.00 Nome, Alaska, November 1, 1929.

One Year after date without grace for value re-

ceived I promise to pay to the order of A. F. Wright

at MINERS & MEECHANTS BANK of Alaska

at the banking house of said bank at Nome, Alaska,

the sum of EXACTLY TEN THOUSAND DOL-
LARS with interest thereon at the rate of 12 per

cent per annum from date until paid principal and

interest payable in U. S. Gold Coin. And if suit or

action be instituted to collect this note or any por-

tion thereof promise and agree to pay, in addi-

tion to the costs and disbursements provided by

statute, such sums as the Court may adjudge rea-

sonable as attorney's fees in such suit or action.

The maker hereof, and all sureties, endorsers and

guarantors, for value received, severally waive pre-

sentment for payment, protest and notice of protest

for nonpayment of this note and guarantee payment

thereof at maturity, and agree to remain bound not-

withstanding any extension of payment that may

be made to any party liable on this note, and con-

sent is hereby given to such extension.

Due A. Y. CORDOYADO

No. One '

'

i
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''$20,000.00 Nome, Alaska, November 1, 1929

One Year after date without grace for value re-

ceived I promise to pay to the order of A. F,

Wright, at MINERS & MERCHANTS BANK of

Alaska at the banking house of said bank at Nome,

Alaska, the sum of EXACTLY TWENTY THOU-
SAND DOLLARS NO CENTS with interest

thereon at the rate of 12 per cent per annum from

date imtil paid, principal and interest payable in

U. S. Gold Coin. And if suit or action be instituted

to collect this note or any portion thereof

promise and agree to pay, in addition to the costs

and disbursements provided by statute, such sums

as the Court may adjudge reasonable as attorney's

fees in such suit or action.

The maker hereof, and all sureties, endorsers and

guarantors, for value received, severally waive pre-

sentment for payment, protest and notice of protest

for nonpayment of this note and guarantee payment

thereof at maturity, and agree to remain bound not-

withstanding any extension of payment that may
be made to any party liable on this note, and con-

sent is hereby given to such extension.

Due A. V. CORDOVADO
No. Two '

' [5]
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That at the time of the execution and delivery of

the said promissory notes by said Cordovado to said

A. F. Wright, it was orally understood and agreed

that both of said sums mentioned in said notes

should be secured by said deed of mortgage above

referred to as Exhibit "A" herein. That thereafter

the said defendant, Cordovado, paid the interest on

both of the said notes to December 31, 1931.

That thereafter on the first day of June, 1930,

plaintiff loaned to defendant, A. F. Wright, for

said defendant, A. V. Cordovado, the further sum

of $10,000., and the defendant, A. V. Cordovado,

made, executed and delivered to the defendant A. F.

Wright, for plaintiff, his certain promissory note

in words and figures as follows, to-wit:''

"$10,000.00 Nome, Alaska, June 1, 1930

One Day after date without grace for value re-

ceived I promise to pay to the order of A. F.

Wright at MINERS & MERCHANTS BANK of

Alaska at the banking house of said bank at Nome,

Alaska, the sum of EXACTLY TEN THOUSAND
DOLLARS with interest thereon at the rate of 12

per cent per annum from date until paid, principal

and interest payable in U. S. Gold Coin. And if

suit or action be instituted to collect this note or

any portion thereof promise and agree to pay,

in addition to the costs and disbursements provided

by statute, such sums as the Court may adjudge

reasonable as attorney's fees in such suit or action.

The maker hereof, and all sureties, endorsers and

guarantors, for value received, severally waive pre-

sentment for payment, protest and notice of protest
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for nonpajrment of this note and guarantee payment

thereof at maturity, and agree to remain bound not-

withstanding any extension of payment that may
be made to any party liable on this note, and con-

sent is hereby given to such extension.

Due A. V. CORDOVADO
No. Three '

'

That at the time of the execution and delivery of

the said promissory note by said Cordovado to said

A. F. Wright, it was orally agreed between them and

the plaintiff, that said note should be secured by

said deed of mortgage above referred to as Exhibit

"A". That thereafter, the defendant, A. V. Cordo-

vado, paid the interest on said note to December

31, 1931.

V.

That thereafter the defendant, A. F. Wright, en-

dorsed all three of said notes above referred to and

delivered the same to the plaintiff, who was at all

times and is now, the owner and holder thereof.

That in order to secure plaintiff in the payment of

the principal sums, interest, costs, and attorney's

fees, provided in said three notes, the defendant,

A. F. Wright, with the knowledge and consent of

the defendant, A. V. Cordovado, on the 20th day of

May, 1932, made, executed and delivered to plain-

tiff a deed of conveyance, copy of which is hereunto

attached, marked Exhibit ''B", and made a part
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hereof, of all the mining property, ditch, water

rights and personal property mentioned and de-

scribed therein. That said deed was made, executed,

and delivered and intended by said defendants, A.

F. Wright and Cordovado, as a deed of mortgage

to protect and secure plaintiff in the payment of all

sums mentioned in said promissory notes.

VI.

That all three of said promissory notes are past

due and demand has been frequently made upon both

defendants A. F. Wright, and Cordovado, for pay-

ment and the whole principal sums, together with

interest on each from December 31, 1931 to date,

are due and unpaid, wdth costs and attorney's fees.

That the sum of $4,000. is a reasonable sum to be

allowed by the Court against said defendants, A. F.

Wright and A. V. Cordovado, as attorney's fees in

conducting this suit, as in said notes provided.

VII.

That each of said deeds described as Exhibit "A"
and Exhibit "B" have been duly recorded in the

said Fairhaven Precinct and Mining District, Ter-

ritory of Alaska, by [6] plaintiff, wherein said min-

ing property both personal and real is situated and

located.

VIII.

That the defendant, Cordovado Gold Dredging

Company is a mining corporation subsequently or-

ganized by A. V. Cordovado and two of his asso-
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ciates, namely W. A. Smith and B. S. Mesirow.

That said corporation was organized by the defend-

ant, Cordovado, in the State of Delaware, and that

at all times its principal place of business was in

the City of Chicago, Illinois. That shortly after the

organization of said corporation in the year 1932,

and subsequent to the execution and delivery of said

two deeds described as Exhibit "A" and ''B"

herein, the said defendant, A. V. Cordovado, made,

executed and delivered a bill of sale and deed to all

the property described in both of said deeds de-

scribed as Exhibit "A" and "B", to the said Cor-

dovado Gold Dredging Company in payment only

of its capital stock and no other consideration which

said capital stock was issued and delivered to the

said A. V. Cordovado, and that at all times since

said time, the said Cordovado has been the owner

of practically all of the capital stock of said cor-

poration, and is now such owner. That at the time

of the organization of the said corporation and at

all times since, the said defendant, A. V. Cordovado,

became the president and general manager of said

corporation, and is now the president and general

manager of said corporation. That at the time. of

the execution of said deed by said A. V. Cordovado,

to said defendant corporation, said corporation had

full knowledge and notice of the rights of plaintiff,

in and to said property and the whole thereof, and

said corporation took its title to said mining and

personal property with full notice and knowledge of

plaintiff's deed of mortgage for the security of the

sums described in the promissory notes, and said

corporation at the time of its organization, and ever
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since, knew and had notice of plaintiff's mortgage

lien on all of said property claimed by said defend-

ant corporation, and at all times failed, neglected,

and refused to pay said sums of money or any part

thereof. That whatever rights or title said defend-

ant corporation may have in said property, the

same are inferior and junior to the rights of plain-

tiff.

IX.

That defendant, Percy A. Robbins, claims and as-

serts a chattel and real mortgage upon all of said

personal and real property mentioned and described

in plaintiff's said deed, marked Exhibit "B", but

whatever rights the said defendant, Percy A. Rob-

bins may have in and to said personal and real

property, the same are inferior and junior to the

rights of the plaintiff in said property, both real and

personal. That the chattel mortgage claimed by said

defendant, Percy A. Robbins, under the laws of

Alaska, is void as against the rights of the plaintiff

herein. That said defendant, Percy A. Robbins, has

been threatening to commence an action of fore-

closure and to take other proceedings to replevin

the personal property situated on said mining claims

and described in plaintiff's said Deed, Exhibit ''B".

That should said Percy A. Robbins be allowed to

seize the said property on a writ of replevin, it

would work irreparable damage to plaintiff. The

said mining claims and mining property are val-

uable only for the gold and gold dust contained in

the gravel thereof. That said gold and gold dust can
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only be recovered in mining by the use of the water

rights, ditch and mining equipment, consisting of

elevators, hose, nozzles, pipes, gates, tools, cabins,

and other equipment. That should the defendant,

Percy A. Robbins, seize said personal property on a

writ of replevin, it would destroy the value of said

mines and destroy the security of plaintiff for the

recovery of his money from said defendants.

X.

That the defendants, A. F. Wright and A. V.

Cordovado, are both insolvent and have no funds,

money, or property to pay said notes or any judg-

ment that might be obtained against them. That the

defendant, Cordovado Gold Dredging Company, has

and owes a large number of unsecured creditors and

is threatened with insolvency, and the plaintiff

herein has no other speedy or adequate remedy to

recover the money due him on said promissory notes,

except by bringing and maintaining this action of

foreclosure.

XI.

That heretofore and on the first day of July, 1935,

in an action in the above entitled Court entitled

Reinhold Newberg, plaintiff, vs. Cordovado Gold

Dredging Company, a corporation, being cause

No. 3239, the Court appointed John F. Devine, re-

ceiver, to take possession of said property both per-

sonal and real and to operate the same as a going

placer mine, to prevent the destruction and waste

of the property and to pay the creditors under the
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orders of the Court. That said receiver has duly

qualified and is now in possession of all of said

property. That it is necessary that said receiver

remain in possession of said property and to con-

duct the same as a going mine [7] for the purpose

of obtaining gold and gold dust therefrom to pay

all the creditors of said corporation, according to

their priorities, and to prevent the said defendant

Percy A. Robbins, from seizing the personal prop-

erty and detaching the same from said mines, under

a pretense of foreclosure. That said property con-

tains a ditch approximately forty miles in length,

leading from a lake in the mountains down around

the mountain side to the said placer claims in the

Inmachuk River, and unless said ditch is constantly

used in mining, it will result in great damage to

said property. That should the Court for any rea-

son vacate and set aside its order in said Newberg

case appointing said receiver, it is necessary that

the Court appoint a receiver in this action to pro-

tect the rights of plaintiff in said property and to

dispose of the property either by operating the same

or making a sale thereof, as the Court shall decree

herein on the final hearing on the merits of this suit.

WHEREFORE, plaintiff prays the court as

follows

:

1. For a judgment and decree against the de-

fendants, A. F„ Wright and A. V. Cordovado, on

said three promissory notes for the full principal

sum of $40,000. together with interest on each

thereof, from the 31st day of December, 1931, at
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the rate of 12% per annum as in said notes provided,

and for the further sum of $4,000., attorney's fees

and for costs and disbursements of this suit.

2. That the Court continue the receiver hereto-

fore appointed to remain in the possession and oper-

ate said mining property, or if said receiver be

discharged by order of the Court, that a receiver

herein be appointed to take possession of said prop-

erty, both personal and real, and to mine and oper-

ate the same, and to pay the proceeds under proper

orders of the Court to plaintiff and any other

creditors, according to their priorities.

3. For a decree of foreclosure for plaintiff

against all of said defendants on said deeds of

mortgage and that said mortgage liens be fore-

closed according to the laws and statutes of the

Territory of Alaska, and all of said property both

personal and real be sold by the U. S. Marshal for

the District of Alaska, Second Division, according

to law, and the proceeds from said sale be applied

to the payment of said judgment and decree in

favor of plaintiff and that at the sale thereof the

plaintiff be allowed to bid as a purchaser for the

full amount of his judgment.

4. That by the judgment and decree of the

Court, it be decreed that all claims, rights and de-

mands of the defendants, Cordovado Gold Dredging

Company and Percy A. Robbins, be adjudged and

decreed to be inferior and junior to the rights of

plaintiff, and that plaintiff's rights be adjudged to

be prior and superior to any and all claims and

demands of both of said defendants.
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5. That plaintiff may recover by judgment and

decree of the Court his costs and disbursements, -and

the costs and disbursements of the sale of said

property and such other and further remedy and

relief as the Court may deem just and proper in the

premises against any and all of said defendants.

O. D. COCHRAN
Attorney for Plaintiff

United States of America,

Territory of Alaska.—ss.

John F. Devine, being duly sworn says: That he

is the plaintiff named in the foregoing complaint,

that he has read the same, knows the contents there-

of and the same is true as he verily believes.

JOHN F. DEVINE

Subscribed and sworn to before me the 12 day of

July, 1935.

[Seal] O. D. COCHRAN
Notary Public for the Territory of Alaska.

My commission expires June 27, 1936." [8]

EXHIBIT "A"

DEED
THIS INDENTURE made the third day of

July, in the year of our Lord one thousand nine

hundred and twenty-nine, between A. V. CORDO-
VADO of Nome, Alaska, the party of the first part,
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and A. F. WRIGHT, of Nome, Alaska, the party

of the second part,

WITNESSETH:
That the said party of the first part, for and jn

consideration of the sum of Ten ($10.00) Dollars,

Lawful Money of the United States of America,

to him in hand paid by the said party of the second

part, the receipt whereof is hereby acknowledged,

has granted, bargained, and sold, conveyed and con-

firmed, and by these presents does grant, bargain

and sell, convey and confirm unto the said party

of the second part, and to his heirs and assigns

forever, all of the following described real and

personal property situated in the Fairhaven record-

ing Precinct and Mining District, Territory of

Alaska, to-wit:

Those certain placer mining claims known as:

No. 4 Below Hannum Creek on Inmachuck River,

No. 5 Below Hannum Creek on Inmachuck River,

No. 6 Below Hannum Creek on Inmachuck River,

No. 7 Below Hannum Creek on Inmachuck River,

No. 8 Below Hannum Creek on Inmachuck River,

No. 9 Below Hannum Creek on Inmachuck River,

No. 9 Fraction at mouth of Pinnell River on In-

machuck River,

No. 1 Below Pinnell River on Inmachuck River,

No. 2 Below Pinnell River on Inmachuck River,

No. 3 Below Pinnell River on Inmachuck River,

No. 4 Below Pinnell River on Inmachuck River,

No. 5 Below Pinnell River on Inmachuck River,

No. 5yo Below Pinnell River on Inmachuck River,

No. 6 Below Pinnell River on Inmachuck River,
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May Fraction Below Pinnell River on Inma-

chuck River,

Utica Association Below Pinnell River on Inrna-

chuck River,

No 7. Bench first tier below Hannum Creek on

left limits of Inmachuck River,

No. 8 Bench first tier below Hannum Creek on

left limits of Inmachuck River,

No. 9 Bench first tier below Hannum Creek on

left limits of Inmachuck River,

No. 6 Bench first tier below Pinnell River on left

limits of Inmachuck River,

No. 7 Bench first tier below Pinnell River on left

limits of Inmachuck River,

No. 8 Bench first tier below Pinnell River on left

limits of Inmachuck River,

Old Channel Bench first tier below Pinnell River

on Inmachuck River,

Badger Bench first tier below Pinnell River on

Inmachuck River,

Black Gold Bench first tier below Pinnell River

on Inmachuck River.

Also, that certain ditch and ditch system com-

monly known and described as the '^Fairhaven

Ditch" extending to Lake Imuruk; together with

all its laterals, branches, extensions, syphons and

other appurtenances.

Also any and all water rights owned by the said

A. V. Cordovado in the Fairhaven Recording Pre-

cinct, Second Division of Alaska.
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Also the following described personal property

situated on the mining claims hereinabove described

and vicinity, to-wit:

About 5 miles of Hydraulic Pipe, 16" to 30" in

size,

4000 feet Hydraulic pipe 8" to 20" in size,

2 Hydraulic Elevators,

2 Hydraulic Giants,

11 Hydraulic Gates, [9]

3 Hydraulic Pumps,

and all mining machinery and equipment owned by

the party of the first part in the Fairhaven Record-

ing Precinct.

1 *'Best" Tractor

2 Horses.

All horse feed, groceries and supplies owned by

first party in the Fairhaven Recording Precinct.

Also all of the property, real and personal, ac-

quired by Aurelio Garau from the Fairhaven Water

and Mining Company by deed dated July 15th,

1922, and conveyed by said Aurelio Garau to

Attilio V. Cordovado by deed dated March 15th,

1924, in the Fairhaven Recording Precinct, Second

Division, Territory of Alaska.

TOGETHER with all and singular the tene-

ments, hereditaments and appurtenances thereunto

belonging, or in anywise appertaining and the re-

vision and revisions, remainder and remainders,

rents, issues and profits thereof.

TO HAVE AND TO HOLD, all and singular the

said premises, together with the appurtenances.
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unto the said party of the second part, and to his

heirs and assigns forever.

IN WITNESS WHEREOF, the said party of

the first part has hereunto set his hand and seal the

day and year first above written.

[Seal] A. V. CORDOVADO
Signed, sealed and delivered

in the presence of

F. H. G. GIBSON
ETHEL J. GIBSON

United States of America,

Territory of Alaska.—ss.

On this third day of July, 1929, personally came

before me, the undersigned, a Notary Public in and

for said Territory, the within named A. V. COR-
DOVADO, to me personally known to be the iden-

tical person described within and who executed the

within instrument, and acknowledged to me that he

executed the same freely, for the uses and purposes

therein mentioned.

WITNESS my hand and seal the day and year

in this certificate first above written.

[Seal] F. H. G. GIBSON
Notary Public in and for Alaska.

F. H. G. Gibson

Notary Public

Terr, of Alaska

My commission expires July 9, 1932." [10]

I
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EXHIBIT ^'B"

DEED
THIS INDENTURE, made the 20th day of May,

in the year of our Lord one thousand nine hundred

and thirty-two, between A. F. Wright of Nome,

Alaska, the party of the first part, and John F.

Devine, of Nome, Alaska, the party of the second

part,

WITNESSETH:
That the said party of the first part, for and in

consideration of the sum of Ten Dollars ($10.00),

Lawful Money of the United States of America, to

him in hand paid by the said party of the second

part, the receipt whereof is hereby acknowledged,

has granted, bargained, and sold, conveyed and

confirmed, and by these presents does grant, bar-

gain and sell, convey and confirm unto the said

party of the second part, and to his heirs and as-

signs forever, all of the following described real

and personal property situate in the Fairhaven

Recording Precinct and Mining District, Territory

of Alaska, to-wit:

Those certain placer mining claims known as:

No. 4 Below Hannum Creek on Inmachuck River,

No. 5 Below Hannum Creek on Inmachuck River,

No. 6 Below Hannum Creek on Inmachuck River,

No. 7 Below Hannum Creek on Inmachuck River,

No. 8 Below Hannum Creek on Inmachuck River,

No. 9 Below Hannum Creek on Inmachuck River,

No. 9 Fraction at mouth of Pinnell River on In-

machuck River,
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No. 1 Below Pinnell River on Inmachuck River,

No. 2 Below Pinnell River on Inmachuck River,

No. 3 Below Pinnell River on Inmachuck River,

No. 4 Below Pinnell River on Inmachuck River,

No. 5 Below Pinnell River on Inmachuck River,

No. 5% Below Pinnell River on Inmachuck River,

No. 6 Below Pinnell River on Inmachuck River,

May Fraction Below Pinnell River on Inmachuck

River,

Utica Association Below Pinnell River on Inma-

chuck River,

No. 7 Bench first tier below Hannum Creek on

left limits of Inmachuck River,

No. 8 Bench first tier below Hannum Creek on

left limits of Inmachuck River,

No. 9 Bench first tier below Hannum Creek on

left limits of Inmachuck River,

No. 6 Bench first tier below Pinnell River on

left limits of Inmachuck River,

No. 7 Bench first tier below Pinnell River on

left limits of Inmachuck River,

No. 8 Bench first tier below Pinnell River on

left limits of Inmachuck River,

Old Channel Bench, first tier below Pinnell River

on Inmachuck River,

Badger Bench first tier below Pinnell River on

Inmachuck River,

Black Gold Bench first tier below Pinnell River

on Inmachuck River.

Also, that certain ditch and ditch system com-

monly known and described as the "Fairhaven

Ditch" extending to Lake Imuruk; together with
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all its laterals, branches, extensions, syphons and

other appurtenances.

Also any and all water rights owned by the said

A. F. Wright in the Fairhaven Recording Precinct,

Second Division, Territory of Alaska.

Also the following described personal property

situate on the mining claims hereinabove described

and vicinity, to-wit:

About 5 miles of Hydraulic Pipe, 16" to 30'' in

size,

4,000 feet Hydraulic Pipe 8" to 20" in size,

2 Hydraulic Elevators,

2 Hydraulic Giants,

11 Hydraulic Gates,

3 Hydraulic Pumps, [11]

and all mining machinery and equipment owned by

the party of the first part in the Fairhaven Record-

ing Precinct.

1 ''Best" Tractor

2 Horses.

All horse feed, groceries and supplies owned by

first party in the Fairhaven Recording Precinct.

Also all the property, real and personal, acquired

by Aurelio Garau from the Fairhaven Water and

Mining Company by deed dated July 15th, 1922,

and conveyed by said Aurelio Garau to Attilio V.

Cordovado by deed dated March 15th, 1924, in the

Fairhaven Recording Precinct, Second Division,

Territorv of Alaska.
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TOGETHER with all and singular the tenements,

hereditaments and appurtenances thereunto be-

longing, or in anywise appertaining, and the rever-

sion and reversions, remainder and remainders,

rents, issues and profits thereof.

TO HAVE AND TO HOLD, all and singular the

said premises, together with the appurtenances,

unto the said party of the second part, and to his

heirs and assigns forever.

IN WITNESS WHEREOF, the said party of

the first part has hereunto set his hand and seal

the day and year first above written.

[Seal] A. F. WRIGHT.
Signed, sealed and delivered in the presence of:

J. S. STANGROOM
HUGH O'NEILL

United States of America,

Territory of Alaska—ss.

On this 20th day of May, 1932, personally came

before me, the undersigned, a Notary Public in and

for said Territory, the within named A. F. Wright,

to me personally known to be the identical person

described within and who executed the within in-

strument, and acknowledged to me that he executed

the same freely, for the uses and purposes therein

mentioned.

WITNESS my hand and seal the day and year

in this certificate first above written.

[Seal] M. J. WALSH
Notary Public in and for the Territory of Alaska.

My Commission Expires May 17, 1934.
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[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. Jul. 15, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy." [12]

[Title of Court and Cause.]

SUMMONS.

The President of the United States of America

To A. V. Cordovado, A. F. Wright, Percy A. Rob-

bins, and Cordovado Gold Dredging Company,

a Corporation, Defendants

GREETING:
You and each of you are hereby summoned and

required to appear and answer the complaint of the

plaintiff on file in the office of the clerk of said

above entitled Court, at the City of Nome, in said

Territory of Alaska, within thirty days from the

service of this summons upon you, or judgment for

want thereof will be taken against you ; and you and

each of you are hereby notified that if you fail to

answer said complaint, the plaintiff will take judg-

ment and decree against you for the relief demanded

in his complaint.

Witness the Hon. J. H. S. Morison, Judge of

the said District Court, and the seal of said Court

hereto affixed, this 15th day of July, 1935.

[Seal] ALMER RYDEEN
Clerk of the District Court for the Territory of

Alaska, Second Division.

By NORVIN W. LEWIS
Deputy Clerk.
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MARSHAL'S RETURN.

I hereby certify that I received the within sum-

mons at Nome, Alaska, on the 15th day of July,

1935 and thereafter on the 15th day of July 1935

service thereof made by exhibiting the original

and by delivery of a copy thereof to A. F. Wright

at Nome, Alaska.

The other defendants not being served on in-

structions of Attorney for the Plaintiff they being

already in Court.

Returned this 29th day of July, 1935.

THOMAS GAFFNEY
U. S. Marshal

By J. M. CRABTREE
Deputy.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. July 29, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [13]

[Title of Court and Cause.]

APPEARANCE OF DEFENDANTS, A. V. COR-
DOVADO, A. F. WRIGHT, & CORDOVADO
GOLD DREDGING COMPANY, a Corpora-

tion.

Come now defendants, A. V. Cordovado, A. F.

Wright, and Cordovado Gold Dredging Company,

a Corporation, and enter and file this their general



John F. Devine et al. 31

appearance in the above entitled suit, by and thru

their undersigned attorney, and direct that here-

after all pleadings and papers be served upon the

undersigned attorney for them.

Dated at Nome, Alaska, this 16th day of July,

1935.

WILLIAM A. GILMORE
Attorney for Defendants, A. V. Cordovado,

A. F. Wright, & Cordovado Gold Dredg-

ing Company, a Corporation.

Service of the above appearance acknowledged

by receipt of a copy, this 16 day of July, 1935.

O. D. COCHRAN
Attorney for Plaintiff.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. Jul. 23, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [14]

[Title of Court and Cause.]

STIPULATION.

''It is hereby stipulated by and between plain-

tiff, John F. Devine, and defendants, A. V. Cordo-

vado, A. F. Wright and Cordovado Gold Dredging

Company, by their undersigned attorneys in the

above entitled suit as follows:

1. That the receiver, John F. Devine, heretofore

appointed by the Court for defendant Cordovado

Gold Dredging Company, in cause number 3239, en-

titled Reinhold Newberg, plaintiff, versus Cordo-



32 Percy A. Rohhins vs.

vado Gold Dredging Company, in the above entitled

Court, may be designated and appointed by order

of the Court receiver of all the personal and mining

property mentioned and described in plaintiff's

complaint in this action, and that said John F.

Devine may be continued as receiver of said prop-

erty under all the authority and powers given him

in the orders of the Court in that action, without

further qualification and bond and subject to all

orders entered therein or that may be entered

herein hereafter.

2. That said receiver shall retain possession of

all the personal and mining property belonging to

said defendant, Cordovado Gold Dredging Com-

pany, within the jurisdiction of the above entitled

Court, and shall mine and operate and protect the

same and disburse all the gold and gold dust re-

covered and obtained according to the order of

the Court in said Newberg case or in this cause.

3. That said receiver, John F. Devine, shall be

for all intents and purposes, by order of the Court

entered herein, the duly and legally appointed re-

ceiver in this suit, and shall continue as such re-

ceiver till discharged by order of the Court entered

herein.

Dated at Nome, Alaska, this 23rd day of July

1935.

O. D. COCHRAN
Attorney for Plaintiff

WILLIAM A. GILMORE
Attorney for said Defendants.



John F. Devine et al. 33

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. Jul. 23, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy." [15]

'^TUESDAY, JULY 23, 1935. 1:30 P. M.

Judge J. H. S. Morison, presiding

Upon the convening of Court the following pro-

ceedings were had.

#3242 Civil.

John F. Devine, vs. Cordovado Gold Dredging

Company, et al.

Plaintiff represented in Court by Counsel O. D.

Cochran.

Defendants Cordovado Gold Dredging Company,

A. y. Cordovado and A. F. Wright represented in

court by their attorne}^ William A. Gilmore.

M. O. Motion for the appointment of a receiv^er

presented and by written stipulation, presented in

Court, was agreed to and so ordered

M. O. John F. Devine appointed Receiver with-

out further bond.

Whereupon Court adjourned until Friday, July

26, 1935 at 10 A.M." [16]
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In the District Court of the Territory of Alaska

Second Division

No. 3239

REINHOLD NEWBERG,
Plaintiff,

vs.

CORDOVADO GOLD DREDGING COMPANY,
a corporation,

Defendant.

COMPLAINT

Comes now plaintiff and his cause of action

against defendant, alleges as follows

:

1.

That at all the times herein mentioned, the de-

fendant, Cordovado Gold Dredging Company, was

and is a mining corporation, organized and existing

under and by virtue of the laws of the State of

Delaware, and at all times herein mentioned and

now, said corporation was and is authorized to do

business in the Territory of Alaska, with its prin-

cipal office and place of business in Alaska, at

Nome. That said defendant was engaged in mining

and owns a large number of mining claims on the

Inmachuk River in the Fairhaven Mining District

of Alaska.

2.

That the plaintiff herein is a resident of the Town

of Nome, Alaska, and was such resident at all times

herein mentioned.
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3.

That on or about the 23rd day of October, 1934,

plaintiff loaned to the defendant corporation, the

sum of $2500.00 in cash for the purpose and with

the understanding that said money should be used

in doing assessment work on the mining claims of

said corporation on the Inmachuk Eiver in the

Fairhaven Mining District of Alaska, in order to

preserve the title of said mining property in said

corporation, which property real and personal is

described and set forth in Exhibit ''A" attached

hereto and made a part hereof. That said sum of

money was loaned to said defendant under an oral

promise to repay the same on or about January 1st,

1935.

4.

That plaintiff has demanded payment of said

money from the said defendant, but said defend-

ant has refused and neglected to pay the same or

any part thereof, and said sum of $2500.00 is now

due, owing, and unpaid to the plaintiff from said

defendant, together with interest thereon at the

legal rate of 8% per annum from said 23rd day of

October, 1934.

5.

That said defendant is indebted to a large number

of other creditors for various large amounts of

money, the exact amount being unknown to plain-

tiff, but plaintiff alleges that the same is in excess

of $75,000. That among said creditors of said de-

fendant is one P. A. Eobbins, who holds a mortgage
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on all of the real and personal property of said

defendant corporation, and said creditor is threat-

ening to foreclose and sell the assets of said cor-

poration. That said corporation is either insolvent

or in imminent danger of insolvency and is unable

to pay any of its creditors.

6.

That it is necessary for the plaintiff to employ

an attorney to conduct this action and that the sum

of $300. is a reasonable attorney's fee in this action.

[17]

WHEREFORE, plaintiff prays the Court as

follows

:

1. For a judgment in favor of the plaintiff and

against said defendant corporation for the sum of

$2500. together with interest thereon at 8% per

annum, from October 23rd, 1934 until paid.

2. That the court appoint a receiver to take im-

mediate possession of all the personal and real

property of the said defendant corporation within

the jurisdiction of the court, for the purpose of

mining and operating the mining property of said

corporation in order to keep said property intact

and in order to pay plaintiff and all the other

creditors of said corporation.

3. That plaintiff may have and recover his costs

and disbursements herein expended, including his

attorney's fees.
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4. For such other and further relief as the court

may deem proper in the premises.

O. D. COCHRAN
Attorney for Plaintiff.

United States of America,

Territory of Alaska,

Second Division.—ss.

Reinhold Newberg, being first duly sworn on oath,

deposes and says: That he is the plaintiff in the

above action ; that he has heard, and read the above

and foregoing complaint, knows the contents there-

of, and the sam.e is true as he verily believes.

REINHOLD NEWBERG
Subscribed and sworn to before me this 1st day

of July, 1935.

[Seal] O. D. COCHRAN
Notary Public in and for the Territory of Alaska,

residing at Nome.

My commission expires June 27, 1936. [18]

EXHIBIT ''A".

PERSONAL PROPERTY.
All of the following personal property situated

at or near Utica, Alaska, on the Inmachuk River

in the Fairhaven Recording Precinct, Second Di-

vision, Territory of Alaska, to-wit:

About six miles of hydraulic pipe ranging in

diameter from 8 to 30 inches ; three hydraulic eleva-
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tors ; seven hydraulic giants ; fifteen hydraulic gates

;

four hydraulic pumps; one 1-ton ''Ford" truck,

(dump type) ; two caterpillars or tractors; two auto-

mobiles; miscellaneous assortment of tools for min-

ing; mining machinery and mining equipment; all

the camp; camp outfits; kitchen and cooking uten-

sils ; assortment of general merchandise ; blacksmith

shop with the tools (welding equipment, anvils,

forges, etc.)

REAL PROPERTY.
All of the following mining claims and mining

property situate on or adjacent to the Inmachuk

River at or near Utica, Alaska, in the Fairhaven

Precinct, Territory of Alaska, Second Division, de-

scribed as follows:

Placer Mining Claims: "No. 12 Below Hannum
Bench or Old Channel", "No. 13 Below Hannum or

Badger Bench", "No. 14 Below Hannum or Black

Gold Bench", "Utica Association of 160 acres",

"No. 7 Below Hannum", "No. 7 Bench Below Han-

num", "No. 8 Below Hannum," "No. 8 Bench Be-

low Hannum", "No. 5% Bench Below Pinnell, left

limit," "No. 9 Bench Below Hannum," "No. 6

Bench Below Pinnell, left limit", "No. 7 Bench

Below Pinnell, left limit", "No. 8 Below Pinnell,"

"Homestake", "Discovery on Pinnell Creek," "Dis-

covery Beach No. 1 on Pinnell Creek," "Discovery

Bench No. 2", "No. 1% Below Discovery on Pin-

nell", "No. 3 Bench", "No. 1 Below Discovery on

Pinnell", "No. 2% Below Discovery on Pinnell,"

"No. 4 Bench," "No. 41/0 Bench", "No. 5 Bench
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Below Discovery on Pinnell", "Nos. 4, 5, 6, 9 and 9

Fraction Below Hannum on the Inmachuk River,"

Also "Nos. 1, 2, 3, Nash Fraction, also known as No.

5 and 5% Below Pinnell on the Inmachuk River,"

*'Nos. 4 and 5 Below Pinnell on the Inmachuk River,"

*'Nos. 1, 2, 3, 4 and 5 Above Hannum, patented claims,

on the Inmachuk River, " " No. 4 Bench Below Pinnell

on the Inmachuk River," ''Dashley Group" Com-

posed of "Sunflower", "Superior", "Rainbow" and

"Little Rainbow" claims, "Polar Bear Group" com-

posed of "Polar Bear," "Arctic", "North Star",

"Eagle", and "Good Luck Bench", all on the Inma-

chuk River; the Ditch and Water rights known as

the Fairhaven Ditch which extends from Imruk

Lake to the Mining Claims above-named, with all

laterals, branches, extensions and siphons appur-

tenant to said ditch system and all the water rights

to the water flowing through said ditch system.

[Endorsed] : Filed in the Office of the Clerk of

the District Court for the territory of Alaska,

Second Division at Nome, July 1, 1935. Aimer

Rydeen, Clerk, by Norvin W. Lewis, Deputy. [19]

[Title of Court and Cause.]

MOTION FOR ORDER APPOINTING
RECEIVER.

United States of America,

Territory of Alaska,

Second Division—ss.

Comes now the plaintiff and moves the Court for

an order herein, appointing a receiver to take pos-
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session and mine and operate all of the personal

and real property belonging to the defendant,

Cordovado Gold Dredging Company, and described

in Exhibit "A" of the plaintiff's complaint.

This motion is made and based upon the affidavit

of the plaintiff, Reinhold Newberg, and Fred Mebes,

and upon the plaintiff's complaint, and all of the

other records and files in this action.

Dated at Nome, Alaska, this 1st day of July, 1935.

O. D. COCHEAN,
Attorney for Plaintiff.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska,

Second Division, at Nome. July 1, 1935. Aimer Ry-

deen, Clerk, by Norvin W. Lewis, Deputy. [20]

[Title of Court and Cause.]

AFFIDAVIT OF REINHOLD NEWBERG.

United States of America,

Territory of Alaska,

Second Division—ss.

Reinhold Newberg, being first duly sworn on oath,

deposes and says he is the plaintiff in the above en-

titled action;

That the defendant is a mining corporation own-

ing and controlling about seven miles of placer min-

ing property on the Inmachuk River, in the Fair-

haven Mining District, Second Division, Territory

of Alaska, about 140 miles North of Nome. That
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said mining property consists of fifty or sixty adja-

cent placer mining claims, all bearing and contain-

ing gold-bearing gravel. That connected with said

mining property is a water-right in a lake in the

mountain about forty miles distant from said prop-

erty, and the waters of said lake are brought down

in a large ditch about forty miles in length from

the intake on said lake to the said placer mining

grounds. That the defendant owns and has con-

nected with its mining operations a complete hy-

draulic plant, consisting of about two miles of

hydraulic water pipe, which conveys the water from

said ditch to the hydraulic elevator. That said de-

fendant owns two or three complete elevators, to-

gether with nozzles, giants, hose, boxes, sluices, and

other equipment for use in hydraulic mining on

said placer grounds. That said defendant has ex-

pended a large amount of money getting said plant

ready for hydraulic mining during the present Sum-

mer. It has its ditch in good condition ready for

use, after expending a great deal of labor thereon.

It has its elevators set and ready for immediate use

in some of its best mining ground. It has a portion

of a pit stripped and ready for the gold-bearing

gravel to be sent thru the boxes, and the gold ex-

tracted therefrom. [21] That one P. A. Robbins,

claims to have a mortgage, securing four promissory

notes executed by the said corporation, one in the

sum of $10,000. due June 1st, 1935 ; one in the sura

of $10,000. due September 1st, 1935 ; one in the sum

of $10,000. due October 1st, 1935; and the other in
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the sum of $10,000. due November 1st, 1935. That

besides said indebtedness, said corporation is in-

debted to affiant in the sum of $2500., with interest

and attorney's fees are set forth in plaintiff's com-

plaint.

That in addition thereto, said defendant is in-

debted to some of the laborers who have worked on

said mining claims and said ditch during the past

five or six months. Also said defendant is indebted

to a number of other creditors in Nome and else-

where, in large sums of money, the exact amount

and the names of some of said creditors being un-

known to affiant. Some of them, however, are Fred

Mebes, A. Polet, J. F. Devine, William A. Gilmore,

B. S. Mesirow, Fenton & Smith, Victor Laurin,

Ernest Balsiger, and numerous others, amounting in

the aggregate to approximately $75,000.00,

That said defendant is without funds and is un-

able to carry out its mining operations or pay its

obligations, and is either insolvent, or in imminent

danger of insolvency,

That the said creditor, P. A. Robbins, has a

mortgage upon all the real and personal property

of said defendant corporation, and is threatening

to declare all four notes due and payable, and is

threatening to commence a foreclosure suit against

said defendant corporation and seize by replevin,

all of the personal property, mining equipment, min-

ing machinery, hydraulic pipe, elevators, sluice

boxes, nozzles, giants, and all other mining tools,

supplies and equipment. That if said creditor does
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take possession of said property and seize said min-

ing equipment, it will be impossible to conduct min-

ing operations on said mining claims during the

present Summer mining season of 1935. That all

said personal property connected with said ditch

and situated on said mining property, has an esti-

mated value of $75,000. and is sufficient in value

alone, without the mining claims, to satisfy and pay

all the creditors, if preserved and used in connection

with said mines. That if said creditor, P. A. Rob-

bins, is allowed to seize said personal property or

sell the same, he will render said mines worthless

to the defendant and prevent all of the unsecured

creditors, including affiant, from ever realizing

money due them. [22] That it was the labor of the

men who have worked on said mines and on said

ditch, with the money that affiant loaned said de-

fendant for assessment and development work, that

has preserved the title to said mining property of

the defendant. That the mortgage and notes of P. A.

Bobbins were executed by the defendant corpora-

tion on the first day of March, 1935, at Chicago,

Illinois, without the knowledge or consent of affiant

or any of said creditors so far as affiant knows,

That it is necessary that the court appoint a re-

ceiver immediately to take possession of all of said

property, both real and personal, belonging to said

defendant and described in plaintiff's complaint;

and in order to pay the creditors as well as to

satisfy said mortgage, to operate and mine said

property with hydraulic equipment now ready and

upon said mining grounds so as to extract and take



44 Percy A. Rohhins vs.

therefrom sufficient gold and gold-dust, to pay all

said creditors, including said P. A. Robbins. The

affiant believes that if the court appoint a receiver

with power to mine and operate said ground under

the present market price of gold, said receiver will

extract and take from said mining ground during

this present Summer season, sufficient gold and

gold-dust, to pay said Robbins in full, and at least

some of the other creditors. That, if the Court does

not appoint a receiver, the said Robbins will sell

the mining equipment and mining property for the

amount of his said notes, thus preventing all the

other creditors, including affiant, from recovering

money due them, and will render said defendant

corporation insolvent. That affiant is informed

and believes that the said defendant corporation

has no other property, money or assets save and

except the property described in plaintiff's com-

plaint.

This affidavit is made in support of plaintiff's

motion for a receiver.

REINHOLD NEWBERG.

Subscribed and sworn to before me this 1st day

of July, 1935.

[Seal] O. D. COCHRAN,
Notary Public in and for the Territory of Alaska,

residing at Nome.

My Commission expires June 27th, 1936.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska,

Second Division at Nome, July 1, 1935, Aimer Ry-

deen. Clerk, by Norvin W. Lewis, Deputy. [23]
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[Title of Court and Cause.]

AFFIDAVIT OF FRED MEBES
United States of America,

Territory of Alaska,

Second Division.—ss.

Fred Mebes, being first duly sworn, on oath says

:

That he is a miner by occupation and has been

engaged in active mining continuously for the past

thirty years around and about Nome, Alaska.

That affiant has heard and read the affidavit of

Reinhold Newberg, made in support in his motion

for receiver in this case. That the facts stated in

said affidavit are true as he verily believes, and that

nearly all of said facts are within his personal

knowledge,

That the defendant corporation is indebted to

affiant in the sum of $7500., with interest thereon

and is unable to pay the same or any part thereof,

That affiant believes that if the Court appoint a

receiver to operate and mine said mining claims

during this present Summer season, on account of

the preparatory work already done and the high

price of gold, said receiver will be able to extract

and take sufficient gold and gold-dust from said

claims to pay said mortgage indebtedness as well

as nearly all the other creditors. That it is abso-

lutely necessary, in the affiants opinion, to preserve

and protect said property, that the same be mined

and operated by a receiver during this Summer,
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and that by so doing, the said property will be con-

served to the defendant, and the defendant thereby

enabled to pay the other unsecured creditors, in-

cluding the plaintiff and affiant.

FRED MEBES
Subscribed and sworn to before me this 1st day

of July, 1935.

[Seal] O. D. COCHRAN
Notary Public in and for the Territory of Alaska,

residing at Nome.

My commission expires June 27th, 1936.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. July 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [24]

[Title of Court and Cause.]

APPEARANCE OF DEFENDANT,

CORDOVADO GOLD DREDGING COMPANY,
A CORPORATION.

United States of America,

Territory of Alaska,

Second Division.—ss.

Comes now the defendant, Cordovado Gold Dredg-

ing Company, a Corporation, and enters and files

herein its appearance, by and thru its undersigned

attorney, and directs that hereafter all pleadings

and other papers be served upon said attorney at

Nome, Alaska.
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Dated at Nome, Alaska this 1st day of July,

1935.

WILLIAM A. GILMORE
Attorney for Defendant,

Cordovado Gold Dredging Company,
a Corporation.

Received copy of the above appearance this Ist

day of July, 1935.

O. D. COCHRAN
Attorney for Plaintiff.

[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. July 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [25]

[Title of Court and Cause.]

ORDER APPOINTING RECEIVER
United States of America,

Territory of Alaska,

Second Division.—ss.

This matter, having come on to be heard before

the undersigned Judge of the above entitled court

upon the motion of the plaintiff for the appoint-

ment of a receiver to take possession and mine and

operate the mining property of the defendant cor-

poration, plaintiff being represented by his attor-

ney, O. D. Cochran, Esq., and the defendant, Cor-

dovado Gold Dredging Company, a Corporation,
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being represented in Court by William A. Gilmore,

Esq., its attorney, and the Court, having heard and

considered the complaint, affidavits, and being other-

wise fully advised in the premises:

IT IS HEREBY ORDERED AND DIRECTED,
that the motion of the plaintiff for the appointment

of a receiver, to mine and operate the mining prop-

erty of the defendant, Cordovado Gold Dredging

Company, be and the same is hereby granted and

allowed, and John F. Devine, of Nome, Alaska, a

duly qualified person, is hereby appointed receiver

of the real and personal property of the defendant,

Cordovado Gold Dredging Company, as described

in plaintiff's complaint, and situated within the

jurisdiction of this Court, and said receiver is

hereby directed to file his oath as receiver and give

a bond in the sum of $10,000.00, as required by

law, and upon so qualifying, said receiver is

authorized and directed to immediately take pos-

session of all of said mining property, both real

and personal, and to operate the same, and conserve

the proceeds of said mining to be distributed and

disposed of under the further orders of this Court.

Done in open court at Nome, Alaska, this 1st day

of July, 1935.

J. H. S. MORISON
District Judge.

[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. July 1, 1935. Aimer Rydeeri,

Clerk, By Norvin W. Lewis, Deputy. Rec. O & J

Vol. 13, Page 175. [26]
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[Title of Court and Cause.]

OATH OF RECEIVER.

United States of America,

Territory of Alaska.—ss.

I, John F. Devine, do solemnly swear, that I will

faithfully discharge and perform the duties of my
trust as Receiver of the property of the defendant

Cordovado Gold Dredging Company, a corporation,

and that I will obey the orders of the above entitled

court or the Judge thereof, in respect thereto.

JOHN F. DEVINE

Subscribed and sworn to before me the 1st day

of July, 1935.

[Seal] ALMER RYDEEN
Clerk of the District Court for the Territory of

Alaska, Second Division.

By Norvin W. Lewis,

Deputy Clerk.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. Jul. 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [27]

[Title of Court and Cause.]

UNDERTAKING OF RECEIVER.

KNOW ALL MEN BY THESE PRESENTS,
that we John F. Devine as principal and Ernest
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Balsiger and Fred Mebes residents of Nome, in

the Territory of Alaska, as sureties, are held and

firmly bound unto the said defendant Cordovado

Gold Dredging Company, a corporation, in the sum

of $10,000.00, for the payment of which well and

truly to be made, we bind ourselves jointly and sev-

erally firmly by these presents.

Sealed with our seals and dated this the 1st day

of July 1935.

The conditions of the above obligation are such

that, whereas by an order of the above entitled

court, made in the above cause, on the 1st day of

July, 1935, John F. Devine was appointed by said

court Receiver of all of the property of the said de-

fendant in the Fairhaven Mining District, Terri-

tory of Alaska, as described in the plaintiffs com-

plaint filed herein, and was by such order authorized

and directed to take immediate possession of all of

said property and to mine and operate the same.

Now therefore, if the said John F. Devine, as such

receiver shall faithfully perform and discharge the

duties of his trust as such receiver, and shall obey

the orders of the court or Judge thereof, in respect

thereto, then this obligation shall become null and

void, otherwise to be and remain in full force and

virtue.

Dated at Nome, Alaska the 1st day of July, 1935.

JOHN F. DEVINE
Principal.

FRED MEBES
ERNEST BALSIGER

Sureties. [28]
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United States of America,

Territory of Alaska—ss.

Fred Mebes and Ernest Balsiger being each first

duly sworn says; That I am one of the sureties

named in and who executed the foregoing under-

taking; that I am a resident of Nome, in the Terri-

tory of Alaska; that I am not an attorney nor

counsellor at law, marshal, deputy marshal, clerk

of any court or other officer of any court and that

I am worth the sum of $10,000.00 over and above

all my just debts and liabilities in property not ex-

empt from execution.

FRED MEBES
ERNEST BALSIGER

Subscribed and sworn to before me the 1st day of

July 1935.

[Seal] O. D. COCHRAN
Notary Public. My Commission expires June 27,

1936.

The foregoing bond is approved this the 1st day

of July 1935.

J. H. S. MORISON
District Judge.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. July 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [29]
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[Title of Court and Cause.]

SUMMONS.

The President of the United States of America,

To Cordovado Gold Dredging Company, a Cor-

poration, Defendant

GREETING:
You are hereby summoned and required to appear

and answer the complaint of the plaintiff on file

in the office of the Clerk of said Court, at the City

of Nome, in said Territory within thirty days from

the service of this summons upon you, or judgment

for want thereof will be taken against you; and

you are hereby notified that if you fail to answer

said complaint the plaintiff will take judgment

against you for the sum of $2500.00, with interest

thereon at the rate of 8 per cent per annum from

the 23d day of October, 1934, and for costs herein

incurred and including attorney fees in the sum of

$300.00.

WITNESS the Hon. J. H. S. MORISON, Judge

of the said District Court, and the seal of the said

court hereto affixed, this 1st day of July 1935.

[Seal] ALMER RYDEEN ^

Clerk of the District Court for the Territory of

Alaska, Second Division. By Norvin W. Lewis,

Deputy Clerk.

MARSHAL'S RETURN.
I hereby certify that I received the within sum-

mon at Nome Alaska on the 1st day of July .35

and thereafter on the 1st day of July 1935 service

thereof was made by exhibiting the original and by
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delivering a copy with the complaint attached

thereto to John Devine Resident Agent of Cordo-

vado Gold Dredging Company, a Corporation, De-

fendant. At Nome Alaska.

THOMAS GAFFNEY
U. S. Marshal

By J. M. CRABTREE
Deputy.

Returned this 1st day of July 1935.

Marshal's Costs 1 service $3.00.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. July 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [30]

[Title of Court and Cause.]

PETITION OF RECEIVER.

To, The Hon. J. H. S. Morison, Judge of the above

entitled Court:

Comes Now John F. Devine, the receiver of the

property of the Cordovado Gold Dredging Com-

pany, a corporation, and the defendant above named,

and respectfully shows unto the court:

That on the 1st day of July 1935, by an order

duly made and entered in the above entitled court

and cause, he was appointed Receiver of the prop-

erties of the said above named defendant, and he

has filed herein his bond as such receiver, in the

amount as required by such order, and said bond

has been approved by the court; that he has filed
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herein his oath as such receiver, and is now duly

qualified as such receiver.

That by the said order appointing him such re-

ceiver he is authorized and directed, to immediately

take possession of all of mining property of the

said defendant, which is enumerated and described

in the complaint of the plaintiff above named on

file herein, and to operate the same, and to con-

serve the proceeds of mining, to be distributed and

disposed of under the further orders of this court.

That to enable him to prosecute the mining of

said premises and to carry out the orders of this

court contained in the order appointing him as such

receiver, it will be necessary for the receiver to em-

ploy workmen, buy provisions and supplies neces-

sary to board and house such workmen at such

mines; purchase from time to time mining equip-

ment essential for carrying on such mining opera-

tions, provide transportation to and from said

mines, and to incur other general and essential ex-

pense in carrying out his trust herein.

That the defendant herein has no funds available

to the receiver with which to meet the said obliga-

tions that will be necessary for the receiver to in-

cur in the mining of the said premises, and that in

order to meet such obligations it is necessary that

the receiver borrow sufficient money to meet the

said obligations as they arise in the mining of said

premises. [31]

Wherefore your receiver prays that an order

may be made by this Honorable Court, authorizing

and directing him as such receiver to borrow suf-
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ficient money to meet the obligations which will be

necessary for him to incur in the mining of the said

premises and in a sum not to exceed the amount of

$5000.00. and that he be authorized to issue his re-

ceivers certificates for the amounts borrowed, to be

repaid from the first proceeds of the mining of said

premises, and to be prior and preferred claims

against ih^ properties of the defendant.

Dated at Nome, Alaska, the 1st day of July 1935.

JOHN F. DEVINE
Receiver.

United States of America,

Territory of Alaska.—ss.

John F. Devine, being duly sworn says; that he

is the receiver named in the foregoing petition, that

he has read the same, knows the contents thereof

and the same is true as he verily believes.

JOHN F. DEVINE

Subscribd and sworn to before me the 1st day of

July 1935.

[Seal] O. D. COCHRAN
Notary Public for Territory of Alaska. My Com-

mission expires June 27, 1936.

Received copy July 1, 1935

WILLIAM A. GILMORE
Atty. for Def

.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. July 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [32]
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[Title of Court and Cause.]

ORDER.

This cause coming on upon the petition of John

F. Devine, the Receiver herein, for an order of this

court authorizing and directing him as such re-

ceiver to borrow money for the purpose of meeting

the expenses of the receiver in the mining of the

premises referred to in said petition, and as directed

by the former order in this court appointing the

said John F. Devine as receiver herein, and it ap-

pearing to the court from such petition that it is

necessary and proper for the said receiver, to em-

ploy workmen in the mining of said premises, to

buy provisions and supplies necessary to board and

house such workmen at the mines; purchase from

time to time mining equipment essential for carry-

ing on mining operations, to provide transportation

to and from said mines and to incur other and gen-

eral expense essential in carrying out his trust

herein.

That the defendant has no funds available to the

said receiver with which to meet such obligations,

and that it is therefore necessary for the said re-

ceiver to borrow^ sufficient money to meet such ob-

ligations as they may arise, and the court being now

fully advised in the premises, it is

ORDERED, that the said Receiver be and he is

hereby authorized and directed to borrow for the

purposes above stated not to exceed the sum of

$5000.00, and to issue his Receivers certificates for

such amounts as borrowed, and that such certificates

shall be repaid from the first proceeds of the min-
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ing of the said premises, and shall be prior and pre-

ferred claims against the property of the said de-

fendant.

Done in open court the 1st day of July 1935.

J. H. S. MORISON
District Judge.

O. K. as to form

WILLIAM A. GILMOEE
Attorney for Def

.

Cordovado Gold Dredging Co.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. July 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.

Rec. & J

Vol 13 - page 175. [33]

[Title of Court and Cause.]

ORDER APPOINTING COUNSEL FOR
RECEIVER.

In this cause the Court having heretofore and

upon the 1st day of July, 1935, by its order filed

herein, appointed John F. Devine, as Receiver of

the properties of the defendant Cordovado Gold

Dredging Company, which said properties are sit-

uate on and near the Inmachuck River, in the Fair-

haven Precinct, in the Second Judicial Division of

the Territory of Alaska, and are about 150 miles

distant from Nome; and the Court by such order
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authorized and directed said Receiver to immedi-

ately take possession of said property and to op-

erate and mine the same, and the Receiver being

now upon said property and engaged in the mining

thereof, and in the carrying on of said mining op-

erations he will be absent from Nome during the

greater part of the present mining season, the court

deems it necessary and proper that the said Re-

ceiver in the discharge of his duties as such should

have the aid of counsel resident in Nome, Alaska,

to advise him in legal matters arising in the course

of such receivership.

It is therefore now ordered that O. D. Cochran,

the attorney for plaintiff in this action, and an

attorney of this court, be and he is hereby appointed

as counsel for the said receiver.

Done in open court the 10th day of July, 1935.

J. H. S. MORISON
District Judge.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. Jul. 10, 1935. Ahner Rydeen,

Clerk, by Norvin W. Lewis, Deputy.

Rec. O & J

Vol. 13 - Page 178 [34]
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[Title of Court and Cause.]

PETITION AND MOTION FOR LEAVE TO
PILE COMPLAINT IN INTERVENTION.

To the Honorable District Court of the Territory

of Alaska, Second Division:

Comes now PERCY A. ROBBINS of Chicago,

Illinois and petitions and moves the Court for an

order granting him leave to file a complaint in in-

tervention in this action. Said proposed complaint

in intervention which petitioner asks leave to file

is annexed to and made a part of this motion and

petition.

This petition and motion is made upon the

ground, that the allegations of said petition shows

that petitioner is entitled to become a party to this

action and is entitled under the law to file said

complaint in intervention.

At the hearing of this petition, the petitioner

will rely upon and use in support thereof all the

pleadings, papers and proceedings on file and of

record in this action.

LYONS & ORTON
IRA D. ORTON

Attorneys for Percy A.

Robbins, Petitioner.

Service of the foregoing petition and motion and

the proposed complaint in intervention annexed

thereto is hereby admitted this 5th day of July,

1935.

O. D. COCHRAN
Attorney for Plaintiff.

WILLIAM A. GILMORE
Attorney for Defendant.
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[Endorsed] : Filed in the Office of the Clerk of

the District Court for the Territory of Alaska, Sec-

ond Division at Nome. Jul. 5, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [35]

PROPOSED COMPLAINT
IN INTERVENTION

Annexed to and made a part of the foregoing

Petition and Motion.

LYONS & ORTON
IRA D. ORTON

Attorneys for Percy A.

Robbins, Petitioner. [36]

[Title of Court and Cause.]

COMPLAINT IN INTERVENTION.

Comes now PERCY A. ROBBINS and by leave

of Court first had and obtained, files this his com-

plaint in intervention in this action and alleges as

follows

:

1. The defendant CORDOVADO GOLD
DREDGING COMPANY is and was at all times

herein mentioned, a Corporation organized and

existing under the laws of the State of Delaware

and engaged in business in the Territory of Alaska,

Second Division.

2. On the 1st day of March, 1935, the defendant

for value received, made, executed and delivered to
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the intervener, four certain promissory notes in

words, figures and letters as follows:

*' $10,000.00 Chicago, Illinois, March 1st, 1935

"On or before June 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. BOBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND AND No/100 ($10,000.00) Dollars in

lawful money of the United States of America, of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per

annum from date until paid for value received.

Interest to be paid at maturity and if not so paid

the whole sum of both principal and interest to be-

come immediately due and collectible at the option

of the holder of this Note. And in case suit or

action is instituted to collect this Note, or any por-

tion thereof the undersigned promises and agrees

to pay in addition to the costs and disbursements

provided by statute, a reasonable sum of like lawful

money, for Attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary. '^

Due June 1, 1935,

At First National Bank of

Chicago, Chicago, Illinois.
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''$10,000.00 Chicago, Illinois, March 1st, 1935

''On or before September 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. ROBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND and No/100 ($10,000.00) Dollars in

lawful money of the United States of America, of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per

annum from date until paid for value received.

Interest to be paid at maturity and if not so paid

the whole sum of both principal and interest to be-

come immediately due and collectible at the option

of the holder of this Note. And in case suit or

action is instituted to collect this Note, or any por-

tion thereof the undersigned promises and agrees

to pay in addition to the costs and disbursements

provided by statute, a reasonable sum of like lawful

money, for Attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary."

Due September 1, 1935,

At First National Bank of

Chicago, Chicago, Illinois.

[37]
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'' $10,000.00 Chicago, Illinois, March 1st, 1935

"On or before October 1st, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. ROBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND and No/100 ($10,000.00) Dollars in

lawful money of the United States of America, of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per

annum from date until paid for value received.

Interest to be paid at maturity and if not so paid

the whole sum of both principal and interest to be-

come immediately due and collectible at the option

of the holder of this Note. And in case suit or

action is instituted to collect this Note, or any por-

tion thereof the undersigned promises and agrees

to pay in addition to the costs and disbursements

provided by statute, a reasonable sum in like lawful

money, for Attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary."

Due October 1, 1935,

At First National Bank of

Chicago, Chicago, Illinois.

"$10,000.00 Chicago, Illinois, March 1st, 1935

"On or before November 1, 1935, after date, with-

out grace the undersigned promises to pay to the
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order of PERCY A. BOBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND & No/100 ($10,000.00) Dollars in

lawful money of the United States of America, of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per

annum from date until paid for value received.

Interest to be paid at maturity and if not so paid

the whole sum of both principal and interest to be-

come immediately due and collectible at the option

of the holder of this Note. And in case suit or

action is instituted to collect this Note, or any por-

tion thereof the undersigned promises and agrees

to pay in addition to the costs and disbursements

provided by statute, a reasonable sum of like lawful

money, for Attorney's fees in said suit or action.

COEDOYADO GOLD DREDGING
COMPANY,
By A. Y. Cordovado, President

Attest : Wm. A. Smith, Secretary. '

'

Due November 1, 1935,

At First National Bank of

Chicago, Chicago, Illinois.

3. Contemporaneously with the execution and de-

livery to intervener of said promissory notes, the

said Cordovado Gold Dredging Company made, exe-

cuted, acknowledged and delivered to intervener a

certain mortgage of real and personal property
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situated in the Fairhaven Recording District, Ter-

ritory of Alaska, Second Division, a true copy of

which said mortgage is hereunto annexed and made

a part of this complaint in intervention and marked

Exhibit "A".

4. Said mortgage was on the date of its date

duly witnessed, acknowledged and sworn to by the

parties thereto, in words and figures as appears in

said copy Exhibit "A", so as to entitle it to be re-

corded and also filed for record as a chattel mort-

gage and was thereafter on the 27th day of March,

1935, filed for record in the office of the Recorder of

said Fairhaven Recording District and recorded in

the records of said district and on the same date an

executed duplicate of said mortgage was filed in the

office of said recorder as a chattel mortgage.

5. At the time of the execution of said mortgage

the Cordovado Gold Dredging Company was the

owner of the real and personal property described

therein and still is such owner, and by virtue of said

notes and mortgage securing the same, the intervener

has a first and prior lien on all the real and personal

property described in said mortgage to secure the

payment of said four promissory notes.

6. No part of the principal of said four notes

or any interest thereon has been paid and there is

now due, owing and unpaid thereon, the sum of

FORTY THOUSAND & No/100 ($40,000.00) Dol-

lars and interest thereon, as provided in said notes.

The intervener is still the owner and holder of said
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notes and mortgage and by reason of the non-pay-

ment of the first of said notes due on June 1st,

1935, has declared and hereby declares all of said

notes due and payable. [38]

7. The receiver appointed in this action has

taken possession of all the real and personal prop-

erty described in plaintiff's complaint all of which

is the same identical property described in said mort-

gage and is now actively engaged in mining and

operating the mining claims described therein and

extracting the gold and precious metals therefrom.

Said mining claims are valuable only for the placer

gold and precious metals contained therein and by

such mining, the substance of the estate is being

destroj^ed and intervener's security destroyed and

rendered valueless.

8. The order appointing the receiver herein was

made and entered herein without and in excess of

the jurisdiction of this Court and was so made

and entered erroneously and in violation of inter-

vener's legal and equitable rights as the owner and

holder of said notes and mortgage and also without

notice to or knowledge of the intervener.

9. The intervener alleges the following particu-

lars, wherein said order appointing receiver is with-

out and in excess of the jurisdiction of the court

and is erroneous.

a. The Complaint in this action does not state

facts sufficient to constitute a cause of action for

the appointment of a receiver.
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b. The complaint in this action does not state

sufficient or any grounds for the appointment of a

receiver.

c. The plaintiff in this action has no lien of any

kind on the property of the defendant described

in the complaint.

d. The plaintiff in this action has a plain, speedy

and adequate remedy in the ordinary course of the

law.

e. It does not appear that the plaintiff in this

action has any right title or interest in the property

described in the plaintiff's complaint or any lien

thereon.

f. By said order appointing receiver, the inter-

vener is deprived of his mortgage security for the

payment of his said notes wrongfully and without

due process of law.

g. The intervener is a creditor secured by first

and prior mortgage lien on the property described

in plaintiff's complaint and said order appointing

receiver wrongfully and unlawfully hinders and de-

lays the intervener in his right to foreclose his said

mortgage and to recover the possession of the mort-

gaged personal property.

h. The effect of the said order appointing re-

ceiver is not to preserve the property described in

plaintiff's complaint, but to de- [39] preciate, wear

out said property and to destroy the substance of

the same and render intervener's mortgage security

valueless.

i. Said order appointing receiver is in sub-

stance and effect as to intervener an injunction re-
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straining him from proceeding according to law to

foreclose his said mortgage and collect the debt

secured thereby to which remedy he is lawfully

entitled.

j. Said order appointing receiver is in substance

and effect an injunction against intervener granted

without notice to intervener in an action to which

he was not made a party, wrongfully and unlaw-

fully restraining and enjoining intervener from

prosecuting an action to foreclose said mortgage and

also from joining in said action an action to re-

cover possession of the personal property described

in said mortgage.

k. Said order appointing receiver is the equiv-

alent of a seizure by attachment of the said mort-

gaged personal property without the payment or

tender to the intervener mortgagee, the amount of

the mortgage debt and interest or depositing the

amount thereof with the recorder of the said Fair-

haven Recording District or precinct, which was

not done.

1. Said order appointing receiver is in excess of

the jurisdiction of the court and erroneous in that

the defendant is a foreign corporation.

m. Said order appointing receiver is in excess

of the jurisdiction of the court and erroneous in

authorizing and directing the receiver, to take pos-

session of the said real and personal property under

mortgage to intervener.

n. Said order appointing receiver is in excess

of the jurisdiction of the court in authorizing and
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directing the receiver to operate the said real and

personal property under mortgage to intervener and

to mine said mining property under mortgage to

intervener.

WHEREFORE intervener moves and prays the

court that said order appointing receiver be vacated

and set aside.

LYONS & ORTON
IRA D. ORTON
Attorneys for Intervener. [40]

United States of America,

Territory of Alaska,

Second Division.—ss.

IRA D. ORTON being first duly sworn, says:

I am the attorney for Percy A. Robbins, the inter-

vener named in the foregoing complaint in inter-

vention; I have read said complaint in intervention

and know its contents and the same is true as I

verily believe. The reason why this verification is

made b}^ affiant instead of said Percy A. Robbins

in person, is because said Percy A. Robbins is a

non-resident of and absent from the Territory of

Alaska.

IRA D. ORTON

Subscribed and sworn to before me this 5th day

of July, 1935.

[Seal] RUTH WALSH
Notary Public in and for the Territory of Alaska,

residing at Nome, Alaska.

My commission expires July 5, 1936. [41]
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''EXHIBIT A"

MORTGAGE OF REAL AND PERSONAL
PROPERTY

THIS MORTGAGE OF REAL AND PER-
SONAL PROPERTY, made and executed this 3st

day of March, 1935, by CORDOVADO GOLD
DREDGING COMPANY, a Delaware corporation

entitled to do business in the Territory of Alaska,

party of the first part. Mortgagor and PERCY A.

ROBBINS, party of the second part, Mortgagee,

WITNESSETH:
That for and in consideration of the sum of Ten

Dollars ($10.00) and other valuable considerations,

receipt of which is hereby acknowledged, the party

of the first part has sold, assigned, transferred and

conveyed and does by these presents sell, assign,

transfer and convey to the party of the second part

the following described real and personal property

situate in the Fairhaven Recording District, Terri-

tory of Alaska, Second Division:

PERSONAL PROPERTY

All that certain personal property purchased by

Keith Roberts at United States Marshal's sale on

the 2d day of August, 1933, under execution issued

out of the District Court for the Territory of

Alaska, Second Division, in that certain action in

said court entitled ''J. S. Stangroom, plaintiff, vs.

A. V. Cordovado and Cordovado Gold Dredging

Company, Defendants, No. 3188" said personal

property is more particularly described in United
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States Marshal's Bill of Sale issued on the 7th day
of August, 1933, and recorded in Book 66, at pages

297 and 298, of the records of the Fairhaven Re-

cording District, Territory of Alaska, Second Divi-

sion. Also all additional personal property and
mining equipment which the party of the first part

may acquire in conducting its mining operations on

the placer claims and ditch system hereinafter

described.

REAL PROPERTY
All those certain placer mining claims and other

property situate in the Fairhaven Recording Dis-

trict, Territory of Alaska, Second Division, desig-

nated and described as follows:

Placer mining claims known and designated as:

"No. 12" Below Hannum Bench or Old Channel"

*'No. 13" Below Hannum or Badger Bench"

''No. 14" Below Hannum or Black Gold Bench"

"Utica Association of 160 acres"

''No. 7 Below Hannum"
"No. 7 Bench Below Hannum"
"No. 8 Below Hannum"
"No. 8 Bench Below Hannum"
"No. 5I/2 Bench Below Pinnell, left limit"

"No. 9 Bench Below Hannum"
"No. 6 Bench Below Pinnell, left limit"

"No. 7 Bench Below Pinnell, left limit"

"No. 8 Below Pinnell"

"Homestake" [42]

"Discovery on Pinnell Creek"
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"Discovery Bench No. 1 on Pinnell Creek"

"Discovery Bench No. 2"

"No. 11/2 Below Discovery on Pinnell"

"No. 3 Bench"

"No. 1 Below Discovery on Pinnell"

"No. 21/2 Below Discovery on Pinnell", "No. 4

Bench", "No. 41/2 Bench"

"Nos. 4, 5, 6, 9 and 9 Fraction Below Hannum on

the Inmachuk River"

"No. 5 Bench Below Discovery on Pinnell"

Also "Nos. 1, 2, 3, Nash Fraction, also known as No.

5 and 5% Below Pinnell on the Inmachuk

River"

"Nos. 4 and^ 5 Below Pinnell on the Inmachuk

River"

"Nos. 1, 2, 3, 4 and 5 Above Hannum, patented

claims, on the Inmachuk River"

"No. 4 Bench Below Pinnell on the Inmachuk

River '

'

"Dashley Group" composed of the "Sunflower",

"Superior", "Rainbow" and "Little Rainbow"

claims, "Polar Bear Group" composed of

"Polar Bear" "Arctic" "North Star" "Eagle"

and "Good Luck Bench" all on the Inmachuk

River ; the ditch and water rights known as the

Fairhaven Ditch which extends from Imruk

Lake to the mining claims above named, with

all laterals, branches, extensions and syphons

appurtenant to said ditch system and all the

water rights to the water flowing through said

ditch svstem."
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This instrument is intended as a mortgage to

secure the payment of four (4) certain promissory

notes bearing even date herewith and executed by

the party of the first part and payable to the party

of the second part or his order. Said four prom-

issory notes are in words and figures as follows

:

''$10,000.00 Chicago, Illinois, March 1st, 1935

"On or before June 1, 1935, after date, without

grace the undersigned promises to pay to the order

of PERCY A. ROBBINS at the first National Bank
of Chicago, Chicago, Illinois, TEN THOUSAND
and no/100 ($10,000.00) Dollars in lawful money of

the United States of America, of the present stand-

ard value, with interest thereon, in like lawful

money, at the rate of 6 per cent, per annum from

date until paid, for value receiver. Interest to be

paid at maturity and if not so paid the whole sum
of both principal and interest to become immedi-

ately due and collectible at the option of the holder

of this Note. And in case suit or action is instituted

to collect this Note, or any portion thereof the un-

dersigned promises and agrees to pay in addition to

the costs and disbursements provided by statute, a

reasonable sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary."

Due June 1, 1935,

At First National Bank of

Chicago, Chicago, Illinois.
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$10,000.00 Chicago, Illinois, March 1st, 1935

"On or before September 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. ROBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND and No/100 ($10,000.00) Dollars in

lawful money of the United States of America, of

the present standard value, with interest thereon,

in like lawful money at the rate of 6 per cent per

annum from date until paid, for value received.

Interest to be paid at maturity and if not so paid,

the whole sum of both principal and interest to be-

come immediately due and collectible, at the option

of the holder of this Note. And in case suit or

action is instituted to collect this Note or any por-

tion thereof the undersigned promises and agrees

to pay in addition to the costs and disbursements

provided by statute, a reasonable sum of like lawful

money for Attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary."

Due September 1, 1935,

At First National Bank of

Chicago, Chicago, Illinois.

[43]
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$10,000.00 Chicago, Illinois, March 1st, 1935

'*0n or before October 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. BOBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND & No/100 ($10,000.00) Dollars in law-

ful money of the United States of America, of the

present standard value, with interest thereon, in like

lawful money, at the rate of 6 per cent, per annum
from date until paid, for value received. Interest

to be paid at maturity and if not so paid the whole

sum of both principal and interest to become im-

mediately due and collectible, at the option of the

holder of this Note. And in case suit or action is

instituted to collect this Note, or any portion thereof

the undersigned promises and agrees to pay in ad-

dition to the costs and disbursements provided by

statute, a reasonable sum of like lawful money, for

attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary."

Due October 1, 1935,

At First National Bank of

Chicago, Chicago, Illinois.

$10,000.00 Chicago, Illinois, March 1st, 1935

"On or before November 1, 1935 after date, with-

out grace the undersigned promises to pay to the
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order of PERCY A. BOBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND and No/100 ($10,000.00) Dollars in

lawful money of the United States of America, of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per an-

num from date until paid, for value received. In-

terest to be paid at maturity and if not so paid, the

whole sum of both principal and interest to become

immediately due and collectible, at the option of the

holder of this Note. And in case suit or action is

instituted to collect this Note, or any portion thereof

the undersigned promises and agrees to pay in addi-

tion to the costs and disbursements provided by

statute, a reasonable sum of like lawful money for

Attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary."

Due November 1, 1935,

At First National Bank of

Chicago, Chicago, Illinois.

And if the party of the first part shall fully pay

all said promissory notes and interest thereon when

the same fall due, this instrument shall be void,

otherwise it shall be in full force and effect, and may

be foreclosed in any court of competent jurisdiction.
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If any of the said notes or any interest thereon be

not paid when due, all of said notes remaining un-

paid shall become immediately due and payable.

Party of the first part agrees and promises to do

the annual labor required by law on all of said

placer claims that are not patented, without any ex-

pense to second party. In event said first party

should fail or refuse to perform said assessment

work, the party of the second part may enter on said

premises and perform the same, but shall be under

no obligation to do so; and in the event the party

of the second part does perform said assessment

work under the provisions of this agreement, the

costs thereof shall be added to and become a part of

the indebtedness hereby secured, and be repayable

with interest thereon at the rate of six per cent per

annum by party of the first part to party of the

second part. [44]

Party of the first part further agrees to keep all

said property hereby mortgaged at all times free

from all liens of every kind and to permit the party

of the second part free access to said premises to

post thereon notices of non-liability for liens of

all kinds, and party of the first part hereby grants

permission to party of the second part to post on

said premises during the existence of this mort-

gage all lawful notices whatever.

In any suit that may be commenced to foreclose

this mortgage a reasonable attorney's fee shall be

allowed to plaintiff in said suit.
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If the first party commit any breach of this mort-

gage agreement, foreclosure thereof may be had

immediately.

IN WITNESS WHEREOF the party of the first

part has caused this instrument to be executed in

its corporate name and sealed with its corporate

seal by its President and attested by its Secretary,

by authority of the Board of Directors of said cor-

poration, at the City of Chicago, State of Illinois,

this 1st day of March, 1935.

CORDOVADO GOLD DREDGING
COMPANY

By A. V. Cordovado, President.

Attest: Wm. A. Smith, Secretary.

[Corporate Seal]

Signed, sealed and delivered in the presence of:

H. S. RILEY
CARL DREUTZER.

State of Illinois,

County of Cook—ss.

On this 1st day of March, 1935, before me, the

undersigned, a Notary Pul5lic for the State of Ill-

inois, residing in the City of Chicago, personally

appeared A. V. Cordovado and Wm. A. Smith to

me personally known to be the same identical per-

sons who respectively executed and attested the

foregoing instrument in the name of Cordovado

Gold Dredging Company as President and Secre-

tary respectively thereof, and they acknowledged

to me that they executed and attested the same in
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the name of said Cordovado Gold Dredging Com-

pany as its free act and deed, for the uses and

purposes therein mentioned ; and said A. V. Cordo-

vado and Wm. A. Smith being by me each first duly

sworn on oath stated that they are respectively

the President and Secretary of said Cordovado

Gold Dredging Company, and that they executed

the foregoing mortgage in the name of said Cordo-

vado Gold Dredging Company, by authority and

direction of the Board of Directors of said Cordo-

vado Gold Dredging Company, and affixed its cor-

porate seal thereto by like authority, and that the

seal affixed thereto is the genuine corporate seal

of said corporation, Cordovado Gold Dredging

Company.

A. V. CORDOVADO [45]

WM. A. SMITH

Subscribed and sworn to before me this 1st day

of March 1935.

[Seal of Notary] PEARLE M. NIGHTSER
Notary Public for the State of Illinois, residing in

Chicago. My commission expires August 17,

1937.

State of Illinois,

Cook County—ss.

A. V. Cordovado and Wm. S. Smith, being each

first duly sworn say: That they are respectively

the President and the Secretary of Cordovado Gold

Dredging Company, the corporation that executed

the foregoing Mortgage of personal property; that
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the same is made in good faith to secure the amount

named herein, and without any design to hinder,

delay or defraud creditors.

A. V. CORDOVADO
WM. A. SMITH

Subscribed and sworn to before me this 1st day

of March, 1935.

[Seal of Notary] PEARLE M. NIGHTSER
Notary Public for the State of Illinois, residing at

Chicago. My commission expires August 17,

1937.

State of Illinois,

County of Cook—ss.

PERCY A. ROBBINS, being first duly sworn

on oath says: That he is the party of the second

part, Mortgagee, named in the foregoing mort-

gage; that said mortgage is made in good faith

to secure the amount named therein, and without

any design to hinder, delay or defraud creditors.

PERCY A. ROBBINS

Subscribed and sworn to before me this 1st day

of March, 1935.

[Seal of Notary] PEARLE M. NIGHTSER
Notary Public for the State of Illinois, residing at

Chicago. My commission expires August 17,

1937.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. Jul. 10, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [46]
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[Title of Court and Cause.]

ORDER GRANTING LEAVE TO FILE
COMPLAINT IN INTERVENTION.

The petition and motion of Percy A. Robbins

praying for an order that he be made a party to

this action and allowed to file complaint in inter-

vention, a copy of which proposed complaint in

intervention is annexed to said motion and petition

coming on regularly to be held in open court, Ira

D. Orton, appearing as attorney for the petitioner

Percy A. Robbins, O. D. Cochran appearing as at-

torney for plaintiff, and W. A. Gilmore as attorney

for the defendant. Whereupon the attorneys for

the plaintiff and defendant having stated in open

court that they had no objection to the filing of the

said proposed complaint in intervention and the

court being fully advised it is hereby ordered that

the said Percy A. Robbins be made a party to this

cause and be allowed to file said proposed complaint

in intervention which has been already duly served

on the attorney for both plaintiff and defendant.

Dated at Nome, Alaska, July 10, 1935.

J. H. S. MORISON
U. S. District Judge

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. Jul. 10, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.

Rec. O & J
Vol. 13, Page 178. [47]
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[Title of Court and Cause.]

MOTION TO SET ASIDE AND VACATE
ORDER APPOINTINO RECEIVER.

Comes now PERCY A. ROBBINS the intervener

in the above entitled action and moves the court to

vacate and set aside the order appointing receiver

in the above entitled action upon the following

grounds

;

That said order appointing receiver is without

and in excess of the jurisdiction of the court and

is erroneous in the following particulars:

1. The complaint in this action does not state

facts sufficient to constitute a cause of action for the

appointment of a receiver.

2. The complaint in this action does not state

sufficient or any grounds for the appointment of

a receiver.

3. The plaintiff in this action has no lien of any

kind on the property of the defendant described in

the complaint.

4. The plaintiff in this action has a plain, speedy

and adequate remedy in the ordinary course of the

law.

5. It does not appear that the plaintiff in

this action has any right title or interest in the

property described in the plaintiff's complaint or

any lien thereon.

6. By said order appointing receiver, the inter-

vener is deprived of his mortgage security for the

payment of his said notes wrongfully and unlaw-

fully and without due process of law.
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7. The intervener is a creditor secured by first

and prior mortgage lien on the property described

in plaintiff's complaint and said order appointing

receiver wrongfully and unlawfully hinders and

delays the intervener in his right to foreclose his

said mortgage and to recover the possession of the

mortgaged personal property.

8. The effect of the said order appointing re-

ceiver is not to preserve the property described in

plaintiff's complaint, but to depreciate, wear out

said property and to destroy the substance of the

same and render intervener's mortgage security

valueless.

9. Said order appointing receiver is in substance

and effect as to intervener an injunction restrain-

ing him from proceeding according to law to fore-

close his said mortgage and collect the debt secured

thereby to which remedy he is lawfully entitled. [48]

10. Said order appointing receiver is in sub-

stance and effect an injunction against intervener

granted without notice to intervener in an action

to which he was not made a party, wrongfully and

unlawfully restraining and enjoining intervener

from prosecuting an action to foreclose said mort-

gage and also from joining in said action, an action

to recover possession of the personal property de-

scribed in said mortgage.

11. Said order appointing receiver is the equi-

valent of a seizure by attachment of the said mort-

gaged personal property without the payment or

tender to the intervener mortgagee, the amount of

the mortgage debt and interest or depositing the
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amount thereof with the recorder of said Fairhaven

Recording District or precinct, which was not done.

12. Said order appointing receiver is in excess of

the jurisdiction of the court and erroneous in that

the defendant is a foreign corporation.

13. Said order appointing receiver is in excess

of the jurisdiction of the court and erroneous in

authorizing and directing the receiver, to take pos-

session of the said real and personal property under

mortgage to intervener.

14. Said order appointing receiver is erroneous

and in excess of the jurisdiction of the court in

authorizing and directing the receiver to operate

the said real and personal property under mortgage

to intervener and to mine said mining property un-

der mortgage to intervener.

At the hearing of this motion the said intervener

will rely upon and use in support of this motion all

the papers, pleadings and proceedings on file and of

record in this action.

LYONS & OETON,
IRA D. ORTON,

Attorneys for Percy A. Robbins, Intervener.

Service admitted July 17, 1935.

O. D. COCHRAN,
Attorney for Pltff. and Receiver John F. Devine.

WILLIAM A. GILMORE,
Attorney for Deft.
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[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska,

Second Division at Nome, Jul. 19, 1935. Aimer Ry-

deen, Clerk, by Norvin W. Lewis, Deputy. [49]

MONDAY, JULY 1, 1935—11 A. M.

Judge J. H. S. Morison, presiding

Upon the convening of Court the following pro-

ceedings were had.

#3239 Civil.

Reinhold Newberg vs. Cordovado Gold Dredging

Company.

Plaintiff present in person and by counsel, O. D.

Cochran.

Defendant represented in Court by William A.

Gilmore, its attorney.

M. O. Motion for a Receiver granted and John

F. Devine appointed Receiver and bond to be fur-

nished in amount of $10,000.00.

* * * * * * *

Whereupon Court adjourned until Friday, July

5, 1935 at 10 A. M.
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WEDNESDAY, JULY 10, 1935—10 A. M.

Judge J. H. S. Morison, presiding

Upon the convening of Court the following pro-

ceedings were had.

#3239 Civil.

Reinhold Newberg vs. Cordovado Gold Dredging

Company.

M. O. The Petition and Motion for leave to file

Complaint in Intervention presented to the Court

by Ira D. Orton, counsel for Intervener P. A. Rob-

bins and agreed to by O. D. Cochran, counsel for

Plaintiff and William A. Gilmore, Counsel for De-

fendant is granted and so ordered.

M. O. Complaint in Intervention ordered filed

this day, July 10, 1935.*******
Whereupon Court adjourned until Friday, July

12, 1935, at 10 A. M. [50]

The foregoing is all the evidence which was be-

fore the court and upon which said '

' Order appoint-

ing and Continuing Receiver" in said cause #3242

was made and entered.

Be it further remembered that the defendant

herein Percy A. Robbins on July 31st, 1935, entered

his appearance in this action and filed herein his

separate answer in words and figures as follows:
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**In the District Court for the Territory of Alaska

Second Division

No. 3242

JOHN P. DEVINE,
Plaintiff,

vs.

A. V. COEDOVADO, A. F. WEIGHT, PEECY
A. EOBBINS, AND COEDOVADO GOLD
DEEDGING COMPANY, a COEPOEATION,

Defendants.

SEPAEATE ANSWEE OF DEFENDANT
PEECY A. EOBBINS.

Comes now PEECY A. EOBBINS one of the de-

fendants in the above entitled action and for answer

to plaintiff's complaint alleges and denies as follows:

I.

Answering paragraph III of plaintiff's complaint,

this defendant denies any knowledge or information

thereof sufficient to form a belief as to the allega-

tions of said paragraph or any of them.

II.

Answering paragraph IV of plaintiff's complaint,

this defendant denies any knowledge or information

thereof sufficient to form a belief as to the allega-

tions of said paragraph or any of them.
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III.

Answering paragraph V of plaintiff's complaint,

this defendant denies any knowledge or informa-

tion thereof sufficient to form a belief as to the alle-

gations of said paragraph or any of them.

IV.

Answering paragraph VI of plaintiff's complaint,

this defendant denies any knowledge or information

thereof sufficient to form a belief as to the allega-

tions of said paragraph or any of them.

Answering paragraph VII of plaintiff's com-

plaint, this defendant denies that said alleged deeds

were recorded or filed for record in the said Fair-

haven Precinct or mining District until the 11th day

of July, 1935. [51]

VI.

Answering paragraph VIII of plaintiff's com-

plaint, this defendant admits that Cordovado Gold

Dredging Company is a mining corporation organ-

ized in the year 1932 by A. V. Cordovado, W. A.

Smith and B. S. Mesirow and possibly others, that

said corporation was organized in the State of Dela-

ware and at all times its principal office was in the

State of Chicago, Illinois; that shortly after the

organization of said corporation in the year 1932

the said A. V. Cordovado made, executed and de-

livered a bill of sale and deed to all the property

described in said two alleged deeds exhibits "A"
and '*B" to plaintiff's complaint to said Cordovado

Gold Dredging Company; that at the time of the
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organization of said corporation and at all times

since the said A. V, Cordovado became the President

and General Manager of said corporation and is

now the President and General Manager of said

corporation and this defendant denies any knowl-

edge or information thereof, sufficient to form a

belief as to all the other allegations of said para-

graph yiii.

VII.

Answering paragraph IX of plaintiff 's complaint,

this defendant admits that he claims and asserts a

chattel and real mortgage upon all said personal and

real property mentioned and described in said al-

leged deed "Exhibit B" to plaintiff's complaint,

but denies that his rights and his mortgage are in-

ferior or junior to the rights of the plaintiff in said

property or any part thereof. This defendant denies

that the chattel mortgage claimed by this defendant,

under the laws of Alaska or otherwise is void as

against the alleged rights of plaintiff or void at all.

This defendant denies each and every allegation of

that part of paragraph IX of plaintiff's complaint

which reads as follows:

That should said Percy A. Robbins be allowed to

seize the said property on a writ of replevin, it

would work irreparable damage to plaintiff. * * *

That said gold and gold dust can only be recovered

in mining by the use of the water rights, ditch and

mining equipment, consisting of elevators, hose, noz-

zles, pipes, gates, tools, cabins and other equipment.

That should the defendant, Percy A. Robbins seize
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said personal property on a writ of replevin it would

destroy the value of said mines and destroy the

security of plaintiff for the recovery of his money

from said defendants." [52]

VIII.

Answering paragraph X of plaintiff's complaint,

this defendant denies any knowledge or information

thereof sufficient to form a belief as to the allega-

tions of said paragraph or any of them.

IX.

Answering paragraph XI of said complaint, this

defendant denies each and every allegation of that

part of said paragraph which reads as follows:

''That it is necessary that said receiver remain in

possession of said property and to conduct the same

as a going mine for the purpose of obtaining gold

and gold dust therefrom to pay all the creditors of

said corporation, according to their priorities, and

to prevent the said defendant, Percy A. Bobbins,

from seizing the personal property and detaching

the same from said mines, under a pretense of a

foreclosure. * * * And unless said ditch is constantly

used in mining, it will result in great damage to said

property. That should the Court for any reason va-

cate and set aside its order in said Newberg case

appointing said receiver, it is necessary that the

Court appoint a receiver in this action to protect

the rights of plaintiff in said property and to dis-

pose of the property either by operating the same
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or making a sale thereof, as the Court shall decree

herein on the final hearing on the merits of this

suit."

And as a further and separate defense to plain-

tiff's complaint and the alleged cause of action set

forth therein this defendant alleges as follows:

I.

On the 1st day of March, 1935, the defendant Cor-

dovado Gold Dredging Company for value received

made, executed and delivered to the defendant Percy

A. Robbins, its four certain promissory notes in

words and figures as follows:

'' $10,000.00 Chicago, Illinois, March 1st, 1935

"On or before June 1, 1935, after date, without

grace the undersigned promises to pay to the order

of PERCY A. ROBBINS at the First National

Bank of Chicago, Chicago, Illinois, TEN THOU-
SAND & No/100 ($10,000.00) Dollars in lawful

money of the United States of America, of the

present standard value, with interest thereon in like

lawful money, at the rate of 6 per cent per annum
from date until paid, for value received. Interest

to be paid at maturity and if not so paid, the whole

sum of both principal and interest to become im-

mediately due and collectible at the option of the

holder of this Note. And in case suit or action is

instituted to collect this Note, or any portion thereof

the undersign promises and agrees to pay in addi-

tion to the costs and disbursements provided by
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statute, a reasonable sum of like lawful money, for

Attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary."

Due June 1, 1935,

At First National Bank of

Chicago, Chicago, Illinois.

"$10,000.00 Chicago, Illinois, March 1st, 1935

"On or before September 1, 1935 after date, with-

out grace, the undersigned promises to pay to the

order of PERCY A. ROBBINS at the First Na-

tional Bank of Chicago, Chicago, [53] Illinois, TEN
THOUSAND & no/100 ($10,000.00) Dollars in law-

ful money of the United States of America, of the

present standard value, with interest thereon, in like

lawful money, at the rate of 6 per cent per annum

from date until paid for value received. Interest to

be paid at maturity and if not so paid, the whole

sum of both principal and interest to become im-

mediately due and collectible at the option of the

holder of this Note. And in case suit or action is

instituted to collect this Note or any portion thereof

the undersigned promises and agrees to pay in addi-

tion to the costs and disbursements provided by
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statute, a reasonable sum of like lawful money for

Attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary."

Due September 1, 1935,

At First National Bank of

Chicago, Chicago, Illinois.

^'$10,000.00 Chicago, Illinois, March 1st, 1935

"On or before October 1, 1935, after date, with-

out grace, the undersigned promises to pay to the

order of PERCY A. ROBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois TEN
THOUSAND AND No/100 ($10,000.00) Dollars in

lawful money of the United States of America of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per an-

num from date until paid, for value received. In-

terest to be paid at maturity and if not so paid the

whole sum of both principal and interest to become

immediately due and collectible, at the option of the

holder of this Note. And in case suit or action is

instituted to collect this Note, or any portion

thereof, the undersigned promises and agrees to pay

in addition to the costs and disbursements provided
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by statute, a reasonable sum of like lawful money,

for attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary."

Due October 1, 1935,

At First National Bank of

Chicago, Chicago, Illinois.

"$10,000.00 Chicago, Illinois, March 1st, 1935

"On or before November 1, 1935, after date, with-

out grace, the undersigned promises to pay to the

order of PERCY A. ROBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND & No/100 ($10,000.00) Dollars in law-

ful money of the United States of America, of the

present standard value, with interest thereon, in like

lawful money at the rate of 6 per cent per annum

from date until paid, for value received. Interest

to be paid at maturity and if not so paid, the whole

sum of both principal and interest to become im-

mediately due and collectible, at the option of the

holder of this Note. And in case suit or action is in-

stituted to collect this Note, or any portion thereof

the undersigned promises and agrees to pay in ad-

dition to the costs and disbursements provided by
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statute, a reasonable sum of like lawrful money for

Attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary."

Due November 1, 1935,

At First National Bank of

Chicago, Chicago, Illinois.

II.

Contemporaneously with the execution and de-

livery of said promissory notes and to secure the

payment thereof the said Cordovado Gold Dredging

Company, made executed and delivered to defend-

ant PERCY A. ROBBINS its certain mortgage

of real and personal property a true copy of which

said mortgage is annexed to and made a part of

this answer marked "Exhibit A". [54]

The personal property described in said real and

chattel mortgage includes all the personal property

described in said two alleged deeds "Exhibits A
and B" to plaintiff's complaint, and includes also

additional personal property. Said personal prop-

erty described in said mortgage and thereby mort-

gaged to defendant Bobbins is more particularly

described as follows:

That certain personal property in the Fairhaven

Recording District, Territory of Alaska, Second
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Division, situated on and near the Inmachuk

River and on and near the real property described

in said mortgage ''Exhibit A", hereto enumerated

as follows:

About six miles of hydraulic pipe ranging in

diameter from 8 to 30 inches; three hydraulic

elevators; seven hydraulic giants; fifteen hydraulic

gates; four hydraulic pumps; one 1-ton "Ford"

truck (dump type) ; two caterpillars or tractors

;

two automobiles; miscellaneous assortment of tools

for mining; mining machinery and mining equip-

ment; all the camp, camp outfits; kitchen and cook-

ing utensils; assortment of general merchandise;

blacksmith shop with the tools; (welding equip-

ment, anvils, forges, etc.) and all other personal

property of every kind used or to be used in the

mining activities of the said Cordovado Gold Dredg-

ing Company, also all additional property which the

said Cordovado Gold Dredging Company has or

may acquire in conducting its mining operations

on the placer claims and ditch system described in

said mortgage "Exhibit A" hereto.

III.

Said mortgage was on the day of its date duly

witnessed, acknowledged and sworn to by the par-

ties thereto, in the words and figures as appears in

said copy "Exhibit A" to this answer, so as to entitle

it to be recorded and also filed for record as a

chattel mortgage and was thereafter on the 27th

day of March, 1935, filed for record in the office

of the Recorder of said Fairhaven Recording Dis-
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trict and recorded in the records of said district

and on the same date an executed duplicate of said

mortgage was filed in the office of said recorder as a

Chattel mortgage.

IV.

At the time of the execution of said mortgage the

Cordovado Gold Dredging Company was the owner

of the real and personal property described therein

and still is such owner, and by virtue of said notes

and mortgage securing the same, this defendant has

a first and prior lien on all the real and personal

property described in said mortgage to secure the

payment of said four promissory notes. Said Cordo-

vado Gold Dredging Company acquired the title

and ownership of all said real and personal prop-

erty by deed from A. V. Cordovado, which said

deed was dated and executed on May 25th, 1932

by Attilio V. Cordovado also written A. V. Cordo-

vado and in which said deed said Cordovado Gold

[55] Dredging Company was the sole grantee. Said

deed was at the execution thereof witnessed by two

subscribing witnesses and acknowledged before a

notary public, so as to entitle it to be recorded and

was thereafter on June 27th, 1932, filed for record

in the office of the recorder of the Fairhaven Re-

cording District, Territory of Alaska, Second Di-

vision and recorded in volume QQ at page 219 of

the records of said Recording District. Said real

and personal property was at all times herein men-

tioned situated in said Fairhaven Recording Dis-

trict.
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V.

No part of the principal of said four notes or

any interest thereon has been paid and there is now
due, owing and unpaid thereon, the sum of Forty

Thousand & No/100 ($40,000.00) Dollars and in-

terest thereon, as provided in said notes. This de-

fendant is still the owner and holder of said notes

and mortgage and by reason of the non-payment

of the first of said notes due on June 1st, 1935,

has declared and hereby declares all of said notes

due and payable.

VI.

At the time said notes and said mortgage were

executed and delivered, acknowledged, sworn to

and recorded, as herein alleged, the two alleged

deeds set forth in plaintiff's complaint had not

been filed for record or recorded in the Fairhaven

Recording District or Precinct or elsewhere and

the said defendant Percy A. Robbins had no knowl-

edge or notice thereof. Said two alleged deeds were

not filed for record or recorded in said Fairhaven

Recording District or Precinct until the 11th day

of July, 1935.

VII.

Any right title or interest in or lien on the real

and personal property or any part thereof owned

or claimed by the plaintiff, or all or any of the

other defendants herein, is inferior, junior and

subject to the prior lien of this defendant's said

mortgage and as against the lien of this defendant's
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said mortgage the alleged deeds '

' Exhibit A and B '

'

to plaintiff's complaint are null and void.

Wherefore having fully answered this defendant

prays judgment as follows:

1. That plaintiff's action be dismissed and that

this defendant have judgment against plaintiff for

attorney's fees and costs.

2. For affirmative judgment in favor of this de-

fendant, establishing the prior lien of his mortgage

"Exhibit A" to this answer and decreeing the al-

leged deeds ''Exhibits A and B" to plaintiff's com-

plaint null and void as to this defendant.

LYONS & ORTON,
lEA D. OETON,
CARL DREUTZER,

Attorneys for defendant Percy A. Robbins [56]

United States of America,

Territory of Alaska,

Second Division—ss.

Ira D. Orton being first duly sworn says, I am
one of the attorneys for Percy A. Robbins the de-

fendant, named in the foregoing answer. I have

read said answer and know its contents and believe

the same to be true. The reason why this verifica-

tion is made by affiant and not by the said defend-

ant Robbins is because the said Robbins is a non-

resident of and absent from the Territory of Alaska.

IRA D. ORTON
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Subscribed and sworn to before me this 31st day

of July, 1935.

[Seal] EUTH WALSH,
Notary Public for the Territory of Alaska,

residing at Nome.

My commission expires July 5, 1936.

Service admitted July 31-1935.

O. D. COCHRAN,
Attorney for Pltff.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska,

Second Division at Nome, Jul. 31, 1935. Aimer Ry-

deen, Clerk, by Norvin W. Lewis, Deputy. [57]

''EXHIBIT A^'

MORTGAGE OF REAL AND PERSONAL
PROPERTY.

THIS MORTGAGE OF REAL AND PER-
SONAL PROPERTY, made and executed this 1st

day of March, 1935, by CORDOVADO GOLD
DREDGING COMPANY, a Delaware corporation

entitled to do business in the Territory of Alaska,

party of the first part. Mortgagor and PERCY A.

ROBBINS, party of the second part, Mortgagee,

WITNESSETH:
That for and in consideration of the sum of Ten

Dollars (|10.00) and other valuable considerations,

receipt of which is hereby acknowledged, the party
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of the first part has sold, assigned, transferred and

conveyed and does by these presents sell, assign,

transfer and convey to the party of the second part

the following described real and personal property

situate in the Fairhaven Recording District, Ter-

ritory of Alaska, Second Division

:

PERSONAL PROPERTY
All that certain personal property purchased by

Keith Roberts at United States Marshal's sale on

the 2d day of August, 1933, under execution issued

out of the District Court for the Territory of

Alaska, Second Division, in that certain action in

said court entitled ''J. S. Stangroom, plaintiff, vs.

A. V. Cordovado and Cordovado Gold Dredging

Company, Defendants, No. 3188"; said personal

property is more particularly described in United

States Marshal's Bill of Sale issued on the 7th day

of August, 1933, and recorded in Book 66, at pages

297 and 298 of the records of the Fairhaven Record-

ing District, Territory of Alaska, Second Division.

Also all additional personal property and mining

equipment which the party of the first part may
acquire in conducting its mining operations on the

placer claims and ditch system hereinafter described.

REAL PROPERTY.
All those certain placer mining claims and other

property situates in the Fairhaven Recording Dis-

trict, Territory of Alaska, Second Division, desig-

nated and described as follows:
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Placer mining claims known and designated as:

"No. 12" Below Hannum Bench or Old Channel"

"No. 13" Below Hannum or Badger Bench"

"No. 14" Below Hannum or Black Gold Bench"

"Utica Association of 160 acres"

"No. 7 Below Hannum"
"No. 7 Bench Below Hannum"
"No. 8 Below Hannum"
"No. 8 Bench Below Hannum"
"No. 5% Bench Below Pinnell, left limit"

"No. 9 Bench Below Hannum"
"No. 6 Bench Below Pinnell, left limit"

"No. 7 Bench Below Pinnell, left limit" [58]

"No. 8 Below Pinnell"
'

' Homestake '

'

"Discovery on Pinnell Creek"

"Discovery Bench No. 1 on Pinnell Creek"

"Discovery Bench No. 2"

"No. 1% Below Discovery on Pinnell"

"No. 3 Bench"

"No. 1 Below Discovery on Pinnell"

"No. 2% Below Discovery on Pinnell", "No. 4

Bench", "No. 41/2 Bench"

"Nos. 4, 5, 6, 9 and 9 Fraction Below Hannum
on the Inmachuk River"

"No. 5 Bench Below Discovery on Pinnell"

Also "Nos. 1, 2, 3, Nash Fraction, also known

as No. 5 and 5% Below Pinnell on the Inmachuk

River"

"Nos. 4 and 5 Below Pinnell on the Inmachuk

River"
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"Nos. 1, 2, 3, 4, and 5 Above Hannum, patented

claims, on the Inmachuk River"

"No. 4 Bench Below Pinnell on the Inmachuk

River"

"Dashley Group" composed of the "Sunflower",

"Superior", "Rainbow", and "Little Rainbow"

claims, "Polar Bear Group" composed of "Polar

Bear", "Arctic", "North Star", "Eagle", and

"Good Luck Bench" all on the Inmachuk River;

the ditch and water rights known as the Fairhaven

Ditch which extends from Imruk Lake to the min-

ing claims above named, with all laterals, branches,

extensions and siphons appurtenant to said ditch

system and all the water rights to the water flow-

ing through said ditch system."

This instrument is intended as a mortgage to

secure the payment of four (4) certain promissory

notes bearing even date herewith, and executed by

the party of the first part and payable to the party

of the second part or his order. Said four promis-

sory notes are in words and figures as follows

:

Chicago, Illinois,

$10,000.00 March 1st, 1935

"On or before June 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. ROBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND AND no/100 ($10,000.00) Dollars in

lawful money of the United States of America, of the

present standard value, with interest thereon, in like
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lawful money, at the rate of 6 per cent per annum

from date until paid, for value received. Interest

to be paid at maturity and if not so paid the whole

sum of both principal and interest to become im-

mediately due and collectible at the option of the

holder of this Note. And in case suit or action is

instituted to collect this Note, or any portion thereof

the undersigned promises and agrees to pay in ad-

dition to the costs and disbursements provided by

statute, a reasonable sum of like lawful money, for

attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY

By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary."

Due June 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.

Chicago, Illinois,

$10,000.00 March 1st, 1935

"On or before September 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. ROBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND AND no/100 ($10,000.00) Dollars in

lawful money of the United States of America, of the

present standard value, with interest thereon, in like

lawful money, at the rate of 6 per cent per annum

from date until paid, for value received. Interest

to be paid at maturity and if not so paid the whole
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sum of both principal and interest to become im-

mediately due and collectible at the option of the

holder of this Note. And in case suit or action is

instituted to collect this Note, or any portion thereof

the undersigned promises and agrees to pay in ad-

dition to the costs and disbursements provided by

statute, a reasonable sum of like lawful money, for

attorney's fees in said suit or action.

COEDOVADO GOLD DEEDGING
COMPANY

By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary."

Due September 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.

[59]

Chicago, Illinois,

$10,000.00 March 1st, 1935

"On or before October 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PEECY A. EOBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND AND no/100 ($10,000.00) Dollars in

lawful money of the United States of America, of the

present standard value, with interest thereon, in like

lawful money, at the rate of 6 per cent per annum
from date until paid, for value received. Interest

to be paid at maturity and if not so paid the whole

sum of both principal and interest to become im-

mediately due and collectible at the option of the
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holder of this Note. And in case suit or action is

instituted to collect this Note, or any portion thereof

the undersigned promises and agrees to pay in ad-

dition to the costs and disbursements provided by

statute, a reasonable sum of like lawful money, for

attorney's fees in said suit or action.

COEDOVADO GOLD DREDGING
COMPANY

By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary. ''

Due October 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.

Chicago, Illinois,

$10,000.00 March 1st, 1935

''On or before November 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. BOBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND AND no/100 ($10,000.00) Dollars in

lawful money of the United States of America, of the

present standard value, with interest thereon, in like

lawful money, at the rate of 6 per cent per annum

from date until paid, for value received. Interest

to be paid at maturity and if not so paid the whole

sum of both principal and interest to become im-

mediately due and collectible at the option of the

holder of this Note. And in case suit or action is

instituted to collect this Note, or any portion thereof

the undersigned promises and agrees to pay in ad-
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dition to the costs and disbursements provided by

statute, a reasonable sum of like lawful money, for

attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY

By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary."

Due November 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.

And if the party of the first part shall fully pay

all said promissory notes and interest thereon when

the same fall due, this instrument shall be void,

otherwise it shall be in full force and effect, and

may be foreclosed in any court of competent juris-

diction. If any of said notes or any interest thereon

be not paid when due, all of said notes remaining

unpaid shall become immediately due and payable.

Party of the first part agrees and promises to do

the annual labor required by law on all of said

placer claims that are not patented, without any

expense to second party. In event said first party

should fail or refuse to perform said assessment

work, the party of the second part may enter on

said premises and perform the same, but shall be

under no obligation to do so; and in the event the

party of the second part does perform said assess-

ment work under the provisions of this agreement,

the costs thereof shall be added to and become a part

of the indebtedness hereby secured, and be repay-
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able with interest thereon at the rate of six per

cent per annum by party of the first part to party

of the second part. [60]

Party of the first part further agrees to keep

all said property hereby mortgaged at all times free

from all liens of every kind and to permit the

party of the second part free access to said prem-

ises to post thereon notices of non-liability for liens

of all kinds, and party of the first part hereby

grants permission to party of the second part to

post on said premises during the existence of this

mortgage all lawful notices whatever.

In any suit that may be commenced to foreclose

this mortgage a reasonable attorney's fee shall be

allowed to plaintiff in said suit.

If the first party commit any breach of this mort-

gage agreement, foreclosure thereof may be had

immediately.

IN WITNESS WHEREOF the party of the first

part has caused this instrument to be executed in

its corporate name and sealed with its corporate

seal by its President and attested by its Secretary,

by authority of the Board of Directors of said cor-

poration, at the City of Chicago, State of Illinois,

this 1st day of March, 1935.

[Corporate CORDOVADO GOLD DREDGING
Seal] COMPANY

By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary.

Signed, sealed and delivered in the presence of:

H. S. RILEY
CARL DREUTZER

i
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State of Illinois,

County of Cook—ss.

On this 1st day of March, 1935, before me, the

undersigned, a Notary Public for the State of Ill-

inois, residing in the City of Chicago, personally

appeared A. V. Cordovado and Wm. A. Smith, to

me personally known to be the same identical per-

sons who respectively executed and attested the

foregoing instrument in the name of the Cordovado

Cold Dredging Company, as President and Sec-

retary respectively thereof, and they acknowledged

to me that they executed and attested the same in

the name of said Cordovado Gold Dredging Com-

pany as its free act and deed, for the uses and pur-

poses therein mentioned ; and said A. V. Cordovado

and Wm. A. Smith, being by me each first duly

sworn on oath stated that they are respectively the

President and Secretary of said Cordovado Gold

Dredging Company, and that they executed the fore-

going mortgage in the name of said Cordovado Gold

Dredging Company, by authority and direction of

the Board of Directors of said Cordovado Gold

Dredging Company, and affix:ed its corporate seal

thereto by like authority, and that the seal affixed

thereto is the genuine corporate seal of said cor-

poration, Cordovado Gold Dredging Company.

A. V. CORDOVADO. [61]

WM. A. SMITH
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Subscribed and sworn to before me this 1st day

of March, 1935.

[Seal of Notary] PEARLE M. NIGHTSER
Notary Public for the State of IllinoiSj

residing at Chicago.

My commission expires August 17, 1937.

State of Illinois,

Cook County.—ss.

A. V. Cordovado and Wm. A. Smith, being each

first duly sworn say : That they are respectively the

President and Secretary of Cordovado Gold Dredg-

ing Company, the corporation that executed the

foregoing Mortgage of personal property; that the

same is made in good faith to secure the amount

named therein, and without an^ design to hinder,

delay or defraud creditors.

A. V. CORDOVADO
Subscribed and sworn to before me this 1st day

of March, 1935.

[Seal of Notary] PEARLE M. NIGHTSER
Notary Public for the State of Illinois,

residing at Chicago.

My commission expires August 17, 1937.

State of Illinois,

County of Cook.—ss.

Percy A. Robbins, being first duly sworn on oath

says: That he is the party of the Second part.

Mortgagee, named in the foregoing mortgage; that
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said mortgage is made in good faith to secure the

amount named therein, and without any design to

hinder, delay or defraud creditors.

PERCY A. ROBBINS

Subscribed and sworn to before me this 1st day

of March, 1935.

[Seal of Notary] PEARLE M. NIGHTSER
Notary Public for the State of Illinois,

residing at Chicago.

My Commission expires August 17, 1937. [62]

And said defendant Percy A. Robbins, having

appeared in this action and answered herein and

said "Order appointing and continuing receiver"

having been made and entered without notice to

said defendant, Percy A. Robbins and in his absence

he now claims and enters his exception thereto.

And to make said exception and the proceedings

herein set forth of record said defendant Percy A.

Robbins serves and files this Bill of Exceptions and

prays that it be settled and allowed.

LYONS & ORTON
IRA D. ORTON
CARL DREUTZER

Attorneys for defendant

Percv A. Robbins
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Service of the foregoing proposed Bill of Excep-

tions is hereby admitted this 12th day of August,

1935.

O. D. COCHRAN
Attorney for plaintiff and

John F. Devine, Receiver.

LEROY M. SULLIVAN
Attorneys for defendants

A. V. Cordovado, A. F. Wright

and Cordovado Gold Dredg-

ing Company. [63]

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. Aug. 12, 1935. Aimer

Rydeen, Clerk, by Norvin W. Lewis, Deputy.

[Endorsed]: Refiled after being allowed and

settled in the Office of the Clerk of the District

Court of the Territory of Alaska, Second Division

at Nome. Aug. 23, 1935. Aimer Rydeen, Clerk, by

Norvin W. Lewis, Deputy. [64]

The foregoing bill of exceptions having been

served, filed and presented for settlement within

the time fixed by law and the rules of the Court

and being now found true and correct is hereby

settled and allowed this 23rd day of August, 1935,

being a regular day in the same term at which the

orders set forth therein were made and entered.
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Done in open court at Nome, Alaska this 23rd day

of August, 1935.

J. H. S. MORISON
Judge of the District Court,

Territory of Alaska, Sec-

ond Division.

[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. Aug. 23, 1935. Aimer
Rydeen, Clerk, by Norvin W. Lewis, Deputy. [65]

[Title of Court and Cause.]

MOTION OF DEFENDANT
PERCY A. ROBBINS FOR A SEVERANCE
Comes now Percy A. Robbins one of the defend-

ants in the above entitled action and moves the

Court to grant him a severance from his co-defend-

ants A. Y. Cordovado, A. F. Wright and Cordovado

Gold Dredging Company, a corporation, and to per-

mit him to take and prosecute an appeal alone from

the order made and entered herein on July 23rd,

1935, appointing and continuing John F. Devine,

receiver of the defendant Cordovado Gold Dredg-

ing Company.

This motion is made upon the ground that the

defendant Percy A. Robbins is a party antagonistic

to his said co-defendants and that his said co-

defendants have consented to and applied for said
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order and cannot and do not desire to appeal there-

from.

Upon the hearing of this motion the defendant

Bobbins will rely upon and use in support thereof

all the records, files and proceedings in this action.

LYONS & ORTON,
IRA D. ORTON,
CARL DREUTZER,

Attorneys for Defendant Percy A. Robbins.

Service of the foregoing motion is hereby ad-

mitted this 19 day of August, 1935.

O. D. COCHRAN,
Attorney for Plaintiff.

LEROY M. SULLIVAN,
Attorney for Defendants A. V. Cordovado,

A. P. Wright and Cordovado Gold

Dredging Company.

The foregoing motion is hereby granted and the

defendant Robbins granted a severance as moved

for therein permitting him to take the appeal

described therein alone.

Done in open Court at Nome, Alaska, August

20th, 1935.

J. H. S. MORISON,
Judge of the District Court,

Territory of Alaska, Second Division.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska,

Second Division at Nome, Aug. 20, 1935. Aimer Ry-

deen. Clerk, by Norvin W. Lewis, Deputy. {QQ~\
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS ON APPEAL.

Comes now the defendant Percy A. Robbins by his

attorney and assigns the following errors as having

been made by the court in making and entering the

order and decree on July 23rd, 1935, appointing

and continuing John P. Devine as receiver of Cor-

dovado Gold Dredging Company, a corporation,

upon which errors said defendant Robbins will and

does rely upon his appeal from said order and decree

to the United States Circuit Court of Appeals for

the Ninth Circuit.

1. The complaint in this action does not state

facts sufficient to constitute a cause of action for a

receiver.

2. The complaint in this action does not state

sufficient or any grounds for the appointment of a

receiver.

3. The complaint in this action and the affidavits

and other evidence upon which the order was granted

disclose no sufficient grounds for the appointment

of a receiver.

4. There is an error in said order and decree

in this that it does not appear that the plaintiff has

any right to the property which is the subject of the

action, and it does not appear that the said property

or its rents or profits are in danger of being lost or

materially injured or impaired.

5. There is error in said order and decree in this

that it does not appear that the plaintiff's right to
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the property, which is the subject of this action, is

probable and that said property or its rents or pro-

fits are in danger of being lost or materially in-

jured or impaired. [67]

6. There is error in said order and decree in

this that it was made and entered through collusion

between plaintiff and the defendants in said action

other than defendant Robbins, not for the purpose

of preserving and protecting the property which is

the subject matter of this action, but for the pur-

pose of wrongfully hindering and delaying the de-

fendant Robbins as the holder of the first mortgage

on said property and the notes of FORTY THOU-
SAND & no/100 ($40,000.00) Dollars and interest

secured thereby.

7. Said order and decree is erroneous in this

that, the defendant Robbins is a creditor secured

by first and prior mortgage lien on the property

described in plaififf's complaint and said order

appointing receiver wrongfully and unlawfully hin-

ders and delays the defendant Robbins in his right

to foreclose his said mortgage and to recover the

possession of the mortgaged personal property.

8. Said order and decree is erroneous in this

that a mortgagee of placer mining claims and per-

sonal property is not entitled at law or in equity

to have a receiver appointed to w^ork and operate

said property.

9. Said order is erroneous in this that the plain-

tiff has no right in or lien upon any gold or other
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minerals which may be extracted from the placer

claims described in plaintiff's complaint.

10. Said order and decree is erroneous in this,

that it wrongfully and unlawfully authorizes the

receiver to take possession of the real and personal

property upon which the defendant Robbins holds a

first mortgage to secure unpaid past due notes of

FORTY THOUSAND & no/100 ($40,000.00) Dol-

lars and interest.

11. Said order is erroneous in this, that the

effect of said order and decree is not to preserve the

property described in the complaint, but to destroy

and depreciate and wear out the same and to de-

stroy the substance of the estate of the real prop-

erty under mortgage to defendant Robbins and ren-

der defendant Robbins' mortgage security valueless.

12. Said order and decree is erroneous in author-

izing the receiver to mine and operate the mining

claims described in plaintiff's complaint and to ex-

tract the gold therefrom, thus destroying the sub-

stance of the estate. [68]

13. Said order is erroneous in this, in author-

izing the receiver to mine and operate the property

which is the subject of this action and in attempt-

ing to make the expense thereof and the costs and

expenses of the receivership a lien on said property,

prior to the lien of defendant Robbins' said notes

and mortgage securing the same.

14. Said order and decree is erroneous in that

defendant Cordovado Gold Dredging Company is a

foreign corporation.
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15. The court erred in the said order and decree

in appointing and continuing John F. Devine as

receiver of said defendant Cordovado Gold Dredg-

ing Company for the reason that said John F.

Devine is the party plaintiff herein and improper

person to be appointed receiver herein and is shown

to be in wrongful and unlawful collusion with the

defendants herein, other than defendant Robbins.

16. The court erred in said order and decree in

appointing and continuing the said plaintiff John

F. Devine as such receiver for the reason that the

said John F. Devine was and is not only the party

plaintiff, but also the agent of the defendant Cor-

dovado Gold Dredging Company.

17. The court erred in said order and decree in

not requiring the said John F. Devine to give a

bond in this action and in not requiring said bond

to be in a sum adequate to protect the defendant

Robbins.

WHEREFORE, defendant, Percy A. Robbins,

prays that said order and decree be reversed and

that said defendant Robbins be restored to all

things he has lost thereby.

LYONS & ORTON
IRA D. ORTON

CARL DREUTZER
Attorneys for Percy A. Robbins

Defendant.
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Service admitted Aug. 19th, 1935.

O. D. COCHRAN
Attorney for plaintiff and

John F. Devine, receiver.

LEROY M. SULLIVAN
Attorney for defendants

A. V. Cordovado, A. F. Wright

and Cordovado Gold Dredg-

ing Company.

[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division, at Nome. Aug. 20, 1935. Aimer

Rydeen, Clerk, by Norvin W. Lewis, Deputy. [69]

[Title of Court and Cause.]

PETITION FOR APPEAL.

The above named defendant, Percy A. Robbins,

conceiving himself aggrieved by the order and

decree of the above entitled court appointing and

continuing John F. Devine, Receiver of defendant

corporation, Cordovado Gold Dredging Company,

made and entered in the above entitled cause on

July 23, 1935, does hereby appeal from said order

and decree and the whole and every part thereof

to the United States Circuit Court of Appeals for

the ninth Circuit, for the reasons specified in the

assignment of errors, which is filed herewith, and

he prays that this appeal may be allowed and that

a transcript of the record proceedings and papers
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upon which said order and decree was made duly

authenticated may be sent to said United States

Circuit Court of Appeals for the ninth Circuit.

And said defendant further prays that an order

be made fixing the amount of security to be given

upon said appeal.

LYONS & ORTON
IRA D, ORTON
CARL DREUTZER

Attorneys for Defendant

Percy A. Robbins

The appeal prayed for in the foregoing petition

is hereby allowed appellant to give bond for costs

in the sum of $250.00.

Done in Open Court at Nome, Alaska, August 20,

1935.

J. H. S. MORISON
Judge of the District Court,

Territory of Alaska, Second Division.

Service of the foregoing petition is hereby admit-

ted this 19 day of August, 1935.

O. D. COCHRAN
Attorney for Plaintiff and Receiver,

John F. Devine.

LEROY M. SULLIVAN
Attorney for defendants A. V. Cordo-

vado, A. F. Wright and Cordovado

Gold Dredging Company.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division, at Nome, Aug. 20, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [70]
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[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that Percy A. Robbins, as principal and National

Surety Corporation, a corporation, as surety are

held and firmly bound to John F. Devine, Plaintiff

in the above entitled action, A. V. Cordovado, A. F.

Wright and Cordovado Gold Dredging Company, a

corporation, defendants in said action and John F.

Devine, receiver therein, in the sum of Two Hun-

dred and Fifty and no/100 ($250.00) Dollars, to

which payment well and truly to be made, we bind

ourselves and our executors, administrators and

assigns, jointly and severally by these presents.

Sealed with our seals and dated this 20th day of

August, 1935.

WHEREAS on July 23, 1935 at the District

Court of the Territory of Alaska for the Second

Division in a suit depending in said court between

John F. Devine as plaintiff and A. V. Cordovado,

A. F. Wright, Percy A. Robbins and Cordovado

Gold Dredging Company defendants an order and

decree was made and entered, appointing and con-

tinuing John F. Devine receiver of defendant Cordo-

vado Gold Dredging Company, a corporation and

the said defendant Percy A. Robbins having taken

and prosecuted an appeal to the United States Court

of Appeals to reverse said order and decree and a

citation is about to be issued, to said plaintiff and

said appellee defendants and said John F. Devine
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receiver citing and admonishing them to be and

appear at the United States Circuit Court of Ap-

peals to be held at San Francisco, California on the

day named in the citation. [71]

Now the Condition of the above named obligation

is such that if the said defendant, Percy A. Rob-

bins, shall prosecute said appeal to effect and an-

swer all costs if he fails to make his plea good, then

this obligation to be void; else to remain in full

force and virtue.

[Seal] PEECY A. BOBBINS
Principal

By IRA D. ORTON
his attorney.

[Seal] NATIONAL SURETY CORPORATION
by J. S. STANGROOM

Attorney in Fact

by HUGH O'NEILL
Attorney in Fact

Surety.

The foregoing bond for costs is hereby approved.

Done in Open Court at Nome, Alaska on this

21st day of August, 1935, being a regular day in the

same term at which the order and decree appealed

from was made and entered.

J. H. S. MORISON
Judge of the District Court of the

Territory of Alaska, Second

Division.

[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. Aug. 21, 1935. Aimer Ry-

deen, Clerk, by Norvin W. Lewis, Deputy. [72]
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[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States of America,

To John F. Devine, Plaintiff, To A. V. Cordovado,

A. F. Wright and Cordovado Gold Dredging

Company, a corporation, defendants and to

John F. Devine, receiver of the Cordovado

Gold Dredging Company, a corporation,

GREETING:
You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit to be held in the City

of San Francisco, in the State of California, within

forty (40) days from the date of this writ, pursuant

to an appeal filed in the clerk's office of the District

Court of the Territory of Alaska, Second Division,

wherein Percy A. Robbins is appellant and John F.

Devine, A. V. Cordovado, A. F. Wright, Cordovado

Gold Dredging Company, a Corporation and John

F. Devine, receiver of Cordovado Gold Dredging

Company, a corporation are appellees, to show

cause if any there be, why the order and decree

appointing and continuing John F. Devine receiver

of Cordovado Gold Dredging Company in said ap-

peal described, should not be corrected and reversed

and why speedy justice should not be done in that

behalf.

Witness the Honorable J. H. S. Morison, Judge

of the District Court of the Territory of Alaska,

Second Division, this 21 day of August, 1935.

J. H. S. MORISON
Judge of the District Court of the Terri-

tory of Alaska, Second Division.
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Service admitted at Nome, Alaska, August 21,

1935.

O. D. COCHRAN
Attorney for John F. Devine and

John F. Devine, receiver.

LEROY M. SULLIVAN
Attorney for A. V. Cordovado, A. F. Wright

and Cordovado Gold Dredging Company,

a corporation. [73]

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. Aug. 23, 1935. Aimer Ry-

deen, Clerk, by Norvin W. Lewis, Deputy.

Rec O & J

Vol. 13, page 188.

CERTIFICATE OF CLERK, UNITED STATES
DISTRICT COURT TO TRANSCRIPT ON
APPEAL.

United States of America,

Territory of Alaska,

Second Division—^ss.

I, ALMER RYDEEN, Clerk of the District

Court of the Territory of Alaska, Second Division,

do hereby certify that the foregoing Transcript on

Appeal consisting of typewritten pages, from 1 to

73 both inclusive, is a true and exact transcript of

the ORDER APPOINTING AND CONTINUING
RECEIVER, BILL OF EXCEPTIONS, (con-
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taining the following papers; Motion for Receiver,

Order Appointing and Continuing Receiver, Com-

plaint in Equity including Deed exhibit A and Deed

Exhibit B, Summons, Appearance of defendants

A. V. Cordovado, A. F. Wright and Cordovado

Gold Dredging Company, a Corporation, Stipula-

tion, Minutes of the Court of July 23, 1935, in case

No. 3242 Civil, this Court, Complaint including

Exhibit A Personal and Real Property, Motion for

Order Appointing Receiver, Affidavit of Reinhold

Newberg, Affidavit of Fred Mebes, Appearance of

Cordovado Gold Dredging Company, a Corpora-

tion, Order Appointing Receiver, Oath of Receiver,

Undertaking of Receiver, Summons, Petition of

Receiver, Order (allowing receiver to borrow

money). Order Appointing Counsel for Receiver,

Petition and Motion for Leave to File Complaint in

Intervention, Complaint in Intervention including

Exhibit A, Mortgage of Real and Personal Prop-

erty, Order Granting Leave to File Complaint in

Intervention, Motion to Set Aside and Vacate Order

Appointing Receiver, Minutes of the Court of July

1, 1935 and July 10, 1935, in Cause No. 3239 Civil,

This Court, and Separate Answer of Defendant

Percy A. Robbins, including Exhibit A, Mortgage

of Real and Personal Property in No. 3242 Civil,

this Court) MOTION OF DEFENDANT PERCY
A. ROBBINS FOR A SEVERANCE AND OR-
DER OF SEVERANCE, ASSIGNMENT OF
ERRORS ON APPEAL, PETITION FOR AP-
PEAL AND ORDER ALLOWING SAME, BOND
ON APPEAL, IN THE CASE OF JOHN F. DE-
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VINE, Plaintiff, vs. A. V. CORDOYADO, A. F.

WRIGHT, PERCY A. ROBBINS AND CORDO-
YADO GOLD DREDGING COMPANY, a Cor-

poration, Defendants, No. 3242 Civil, this COURT,
and of the whole thereof, as appears from the Rec-

ords and Files in my Office at Nome, Alaska, and I

further certify that the ORIGINAL CITATION
ON APPEAL IS ANNEXED TO THIS TRAN-
SCRIPT.

Cost of Transcript, $40.90 paid by Ira D. Orton,

of Attorneys for Defendant Percy A. Robbins.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said Court this 3rd

day of September, 1935.

[Seal] ALMER RYDEEN, Clerk

By NORVIN W. LEWIS,
Deputy. [74]

[Endorsed] : No. 7991. United States Circuit Court

of Appeals for the Ninth Circuit. Percy A. Rob-

bins, Appellant, vs. John F. Devine, A. Y. Cor-

dovado, A. F. Wright, Cordovado Gold Dredging

Company, a Corporation, and John F. Devine, Re-

ceiver of Cordovado Gold Dredging Company, a

corporation. Appellees. Transcript of Record. Upon

Appeal from the District Court of the United States

for the Territory of Alaska, Second Division.

Filed September 21, 1935.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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No. 7991

STATEMENT OF THE CASE

This is a companion ease to No. 7997 in this court,

and is an appeal from an "ORDER APPOINTING
AND CONTINUING RECEIVER" of the same min-

ing claims and property as the order appointing re-

ceiver in the case of Percy A. Eohhins, Appellant, v.

Reinhold Newherg, Cordovado Gold Dredging Com-



pany, and John F. Bevine, receiver of Cordovado Gold

Dredging Company, Appellees, No. 7997 in this court.

This "ORDER APPOINTING AND CONTINUING
RECEIVER" is found in the transcript, pages 2 to 4

inclusive. For a statement of the facts in the Newherg

case, reference is made to appellant's brief in Cause

No. 7997, in this court, pages 1 to 15.

On July 23, 1935, twenty-two days after the order

appointing receiver in the Newherg case was made by

the court below, John F. Devine, the receiver, com-

menced a suit in the court below in his own name, but

not as receiver, against Cordovado Gold Dredging

Company, A. V. Cordovado, A. F. Wright and Percy

A. Robbins, to foreclose certain alleged deeds claimed

to be a mortgage covering all the mining claims and

real property, and a part of the personal property, for

which a receiver had been appointed in the Newherg

case. This case, so far as the record shows, was com-

menced without previous leave of the court below. How-

ever, the court took inmiediate jurisdiction, and on

July 23, 1935, and without notice to appellant Robbins,

who was made a defendant in the case, made the

''ORDER APPOINTING AND CONTINUING
RECEIVER" of the same property as involved in the

Newherg case (Tr. pp. 6, 7). The plaintiff below, John

F. Devine, was again appointed the receiver. It will



thus be seen that John F. Devine, the receiver, is the

plaintiff in the court below, and claims to be the mort-

gagee of the property.

In his complaint (Tr. pp. 8-29), the plaintiff alleges

that on or about the 3d day of July, 1929, defendant

A. V. Cordovado executed to one A. F. Wright a deed

of conveyance of all the mining property, ditch, water

rights and personal property then owned by said

Cordovado, which are described in said deed of con-

veyance ; that said deed was intended to be a mortgage

to secure the payment to A. F. Wright of all the money

raised or secured by defendant A. F. Wright from

whatever source he might secure funds for said de-

fendant Cordovado; that thereafter, on the first day

of November, 1929, the plaintiff Devine, furnished to

said Wright and Cordovado the sum of $30,000, for

which the said Cordovado executed to said A. F.

Wright his two promissory notes, dated November 1,

1929, one for $10,000, and one for $20,000, due one year

after date, with interest at 12% per annum (Tr. pp.

9-11). That at the time of the execution and delivery

of said promissory notes by said Cordovado to said

Wright, it was orally understood and agreed that both

of said sums mentioned in said notes should be secured

by said deed of mortgage which is attached to the com-

plaint, marked Exhibit ''A" (Tr. p. 12) ; that there-



after, on June 1, 1930, the plaintiff Devine loaned to

said Wright for defendant Cordovado the further sum

of $10,000, and took a promissory note therefor, dated

June 1, 1930, due one day after date, with interest at

the rate of 12% per annum (Tr. p. 12) ; that at the

time of the execution and delivery of this third promis-

sory note, it was orally agreed between the parties that

said note should also be secured by said deed of mort-

gage. Exhibit "A"; that the defendant A. V. Cordo-

vado paid the interest on said notes to December 31,

1931 (Tr. pp. 12, 13).

That thereafter the defendant Wright endorsed all

three of said notes to the plaintiff Devine, who is now

the owner and holder thereof, and that in order to se-

cure the plaintiff Devine for the payment of the prin-

cipal sums, interest, costs, and attorneys' fees, as pro-

vided in said notes, the defendant, A. F. Wright, with

the knowledge and consent of the defendant A. V. Cor-

dovado, on the 20th day of May, 1932, made, executed

and delivered to plaintiff Devine a deed of conveyance

(0 the same property, which is attached to the com-

plaint, marked Exhibit ^'B"; that said deed was made,

executed and delivered to plaintiff and was intended

by the defendants, Wright and Cordovado, as a deed

of mortgage to protect and secure plaintiff for the pay-

ment of the sums mentioned. That said promissory



notes are past due and unpaid, together with interest

on each from December 31, 1931 ; that $4,000 is a rea-

sonable sum to be allowed by the court as attorneys'

fees (Tr. pp. 13, 14).

It is further alleged (Tr. p. 14) that said deeds

have been duly recorded in the Fairhaven Precinct

and Mining District, Territory of Alaska, by plaintiff,

wherein said mining property, both personal and real,

is situated; the date when the deeds were recorded is

not stated, but it appears further on in the transcript,

in the answer of the defendant Bobbins, that said two

alleged deeds were not recorded luitil the 11th day of

July, 1935, and that the defendant Robbins had no

knowledge or notice of said deeds.

The complaint further alleges that the defendant,

Cordovado Gold Dredging Company, is a corporation

subsequently organized by A. V. Cordovado and others

under the laws of Delaware, in the year 1932, and sub-

sequent to the execution of said two deeds. Exhibits

"A" and ''B" to the complaint, the defendant Cordo-

vado conveyed all the property described therein to

the Cordovado G-old Dredging Company in payment

of its capital stock, which was issued and delivered to

said Cordovado, and he has at all times since said time

been the owner of practically all of such stock. That

the defendant Cordovado, at the time the said corpora-



tion was organized became its president and general

manager, and was such at the time of the filing of the

complaint, and that said Cordovado, at the time he

executed the deed of the property to the corporation,

Cordovado Gold Dredging Company, had full knowl-

edge and notice of the two deeds. Exhibits "A" and

"B," and that they were given for security, and that

the rights of the defendant corporation were inferior

and junior to the rights of the plaintiff Devine (Tr.

pp. 14-16).

In paragraph IX of the complaint (Tr. 16) it is

alleged that the defendant Robbins claims and asserts

a chattel and real mortgage on all the personal and

real property mentioned and described in plaintiff's

deed, marked Exhibit ''B," but that his rights are in-

ferior and junior to the rights of the plaintiff,

and that the chattel mortgage is void as against

the rights of the plaintiff; that the defendant

Robbins has been threatening to commence an action

to foreclose his mortgage and recover the personal

property by writ of replevin; that the mining claims

and mining property are valuable only for the gold and

gold dust contained in the gravel thereof, and that this

gold and gold dust can only be recovered in mining by

the use of the water rights, ditch and mining equip-

ment, consisting of elevators, hose, nozzles, pipes,

gates, tools, cabins, and other equipment of defendant



corporation; that if the defendant Robbins should

seize said personal property on a writ of replevin, it

would destroy the value of said mines and destroy the

security of plaintiff for the recovery of his money.

The plaintiff further alleges (Tr. 17) that the defen-

dants Wright and Cordovado are both insolvent ; that

the defendant Cordovado Gold Dredging Company has

and owes a large number of unsecured creditors and is

threatened with insolvency, and that plaintiff has no

other speedy or adequate remedy to recover the money

due him on said promissory notes, except by bringing

and maintaining said action of foreclosure.

In paragraph XI of the complaint (Tr. 17) plain-

tiff Devine sets forth that in an action in the court

below, entitled ^^Reinhold Newherg, plaintiff, vs. Cor-

dovado Gold Dredging Company, a corporation/^ be-

ing Cause No. 3239, the court appointed John F. De-

vine receiver to take possession of said property, both

personal and real, and operate same as a going placer

mine, to prevent the destruction and waste of the prop-

erty, and to pay the creditors under the orders of

court; that said receiver has qualified and is now in

possession of said property. The complaint further

alleges in paragraph XI (Tr. 18)

:

''That it is necessary that said receiver remain
in possession of said property and to conduct the
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same as a going mine for the purpose of obtaining

gold and gold dust therefrom to pay all the credi-

tors of said corporation, according to their priori-

ties, and to prevent the said defendant Percy A.
Bobbins, from seizing the personal property and
detaching the same from said mines, under a pre-

tense of foreclosure. That said property contains

a ditch approximately forty miles in length, lead-

ing from a lake in the mountains down around the

mountain side to the said placer claims in the In-

machuk River, and unless said ditch is constantly

used in mining, it will result in great damage to

said property. That should the Court for any
reason vacate and set aside its order in said New-
herg case appointing said receiver, it is necessary

that the Court appoint a receiver in this action to

protect the rights of plaintiff in said property and
to dispose of the property either by operating the

same or making a sale thereof, as the Court shall

decree herein on the final hearing on the merits of

this suit."

The plaintiff prays for a judgment and decree

against defendants Wright and Cordovado for the full

amount of the promissory notes, $40,000, with 12%

interest from December 31, 1931, $4,000 attorneys'

fees, and costs.

The prayer for receivership is as follows (Tr. 19) :

"That the Court continue the receiver hereto-

fore appointed to remain in the possession and
operate said mining property, or if said receiver

be discharged by order of the Court, that a re-

ceiver herein be appointed to take possession of

said property, both personal and real, and to mine

i



and operate the same, and to pay the proceeds

under proper orders of the Court to plaintiff and
any other creditors, according to their priorities.

'

'

The plaintiff then prays for a decree of foreclosure

and sale of the property by the United States Marshal,

and that the judgment and decree provide that all

claims and rights and demands of the defendants Cor-

dovado Gold Dredging Company and Percy A. Bobbins

be adjudged inferior and junior to the rights of the

plaintiff.

The property described in Exhibits "A" and "B"

attached to plaintiff's complaint is the same property

of the Cordovado Gold Dredging Company for which

a receiver was appointed on July 1, 1935, in the case of

Reinhold Newherg, plaintiff, v. Cordovado Gold

Dredging Company, and is the same property de-

scribed in the mortgage held by appellant Percy A.

Bobbins, who is the intervener in the Newderg case,

and is one of the defendants named in the present case,

except that any personal property acquired by the de-

fendants Cordovado and Cordovado Gold Dredging

Company since July 3, 1929, the date of the deed. Ex-

hibit "A," could not be transferred or mortgaged by

said Exhibit "A."

Upon the filing of this complaint, a stipulation was

filed by the plaintiff, John F. Devine, and the defen-
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dants A. V. Cordovado, A. F. Wright, and Cordovado

Gold Dredging Company, signed by their respective

attorneys, consenting to an order appointing and con-

tinuing John F. Devine as receiver of the property

(Tr. p. 31), and thereupon, without notice to the de-

fendant Percy A. Bobbins, an order was immediately

made appointing and continuing John F. Devine as re-

ceiver of the property, in the present action, directing

that he should be subject to all orders heretofore or

hereafter entered in the Netvberg case, and should not

be discharged or his bond exonerated except by orders

to be entered in this cause, (Tr. pp. 6-7).

This order appointing and continuing the receiver

was made upon the record in the Newderg case, and the

plaintiff's complaint in the instant case, and all the

pleadings, papers and files upon which the order was

made are set forth in the transcript. This appears

from the recitals in the bill of exceptions on pages 6

and 8 of the transcript.

It further appears that on July 31, 1935, the de-

fendant Percy A. Bobbins entered his appearance in

the action, and filed a separate answer, as set forth in

the transcript, pages 87 to 111.

In this answer the defendant Robbins denied all

the material allegations of plaintiff's complaint, either
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positively or for want of information and belief. All

the allegations of said plaintiff's complaint, stating the

alleged necessity for the appointment of a receiver,

are denied positively. Defendant Robbins also denies

positively that his mortgage is inferior or junior to the

rights of the plaintiff, or that his chattel mortgage is

void as against the rights of the plaintiff, or void at

all (Tr. 89).

The defendant Robbins, in his answer, also sets up

a further and separate defense to plaintiff's complaint

(Tr. 91-99). In this separate defense the defendant

Robbins alleges the execution and delivery to him by

the Cordovado Gold Dredging Company on March 1,

1935, of four promissory notes of $10,000 each, with

interest at 6% per annum from date, due respectively

on or before July 1, 1935, September 1, 1935, October

1, 1935, and November 1, 1935, also the execution of a

mortgage to secure these notes, on all the real and per-

sonal property, being all or substantially all the prop-

erty described in the alleged deeds, Exhibits "A" and

*'B" to plaintiff's complaint. Defendant Robbins al-

leges that said mortgage was on the day of its date

witnessed, acknowledged and sworn to so as to entitle

it to be recorded and filed as a chattel mortgage, and

that on the 27th day of March, 1935, it was filed for

record in the office of the recorder of the Fairhaven
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Recording District, where the property is situated,

and on the same date an executed duplicate was filed

in the office of the said recorder as a chattel mortgage

;

that at the date of the execution of said mortgage de-

fendant Cordovado Gold Dredging Company was the

owner of the real and personal property described

therein, having acquired the same by deed from A. V.

Cordovado on May 25, 1932, which deed was duly wit-

nessed, acknowledged and recorded in said recording

office on June 27, 1932 (Tr. p. 97). Said answer fur-

ther alleges that none of the principal of the four notes

or any interest thereon have been paid, and that by

reason of the non-payment of the first note, all the

notes have been declared due (Tr. pp. 97 and 98). In

paragraphs VI and VII of the answer it is alleged that

the defendant Robbins had no knowledge or notice of

the said two alleged deeds. Exhibits "A" and "B" to

plaintiff's complaint, and that the same were not filed

for record or recorded in the Fairhaven Recording

District or Precinct until the 11th day of July, 1935,

and that any right, title or interest in or lien on the

real or personal property owned or claimed by plaintiff

is inferior, junior and subject to the prior lien of the

defendant Robbins (Tr. 98, 99). A copy of the mort-

gage is annexed to the answer (Tr. 100-111).

It thus appears that the plaintiff, John F. Devine,
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after being appointed receiver of the mining claims

and property involved in the Newberg case, on July 1,

1935, for the benefit of an unsecured creditor, twenty-

two days later, brings suit against the company of

which he is himself the receiver, to foreclose an alleged

mortgage on all the company's property, and procures

himself to be again appointed and continued as receiv-

er of the same property, without further qualifying,

and subject to all the orders made in the Newberg case,

(Tr. p. 3). The court recites in its order that plaintiff

(Devine) is entitled to the appointment of a receiver

to "mine and operate and protect all the said defen-

dants' property." The defendant Robbins caused to

be settled a bill of exceptions which contains all the

evidence on which the ORDER APPOINTING AND
CONTINUING RECEIVER was made (Tr. p. 86).

This evidence consisted of all the pleadings and records

in this case, in which Devine is plaintiff, which ap-

pear in the transcript from page 4 to page 33, inclus-

ive, and all the pleadings, affidavits and records in the

case of Newberg v. Cordovado Gold Dredging Com-

pany, in which the receiver was originally appointed,

which appear in the transcript from page 34 to page

86, inclusive. The answer of defendant Robbins, which

is also contained in the bill of exceptions, appears in

the transcript, pages 87 to 111 inclusive.
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Within the time allowed by law, the defendant Rob-

bins perfected his appeal to this court from the OR-

DER APPOINTING AND CONTINUING RE-

CEIVER (Tr. 113-124).

The attention of the court is called to the fact that

the alleged deed from defendant Cordovado to defen-

dant Wright, which plaintiff Devine claims was in

reality a mortgage to protect him, was executed, if at

all, on July 3, 1929 (Tr. p. 20), and was not recorded

until July 11, 1935, a period of six years and eight

days (Tr. p. 98). In his complaint he alleges that it

had been recorded, but does not give the date for the

information of the court below (Tr. p. 14). The de-

fendant Cordovado conveyed the property to Cordo-

vado Gold Dredging Company on May 25, 1932 (Tr.

15, 97) and yet plaintiff Devine allowed the corpora-

tion to appear as the record owner, free from his al-

leged incumbrance, until July 11, 1935, a period of

more than three years.

THE QUESTIONS INVOLVED

Many of the questions involved in this case are the

same as those involved in Cause No. 7997 in this court,

entitled *^Percy A. Rohhins, Appellant, vs. Reinhold

Newherg, Cordovado Gold Dredging Coinpany, and

John F. Devine, Receiver of Cordovado Gold Dredg-
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ing Company, Appellees/' and reference is made to the

statement of questions involved in that case, on pages

13 to 15 of our brief in that case.

In the Newherg case, the plaintiff was a simple con-

tract creditor, while in this case plaintiff Devine claims

to have a deed to the property involved, intended as a

mortgage. The notes and mortgage of defendant and

appellant, Robbins, are prior to the alleged mortgage

of plaintiff Devine, by reason of prior record and want

of notice (Tr. pp. 96-98).

The question is presented. Does plaintiff, under the

Alaska law of mortgages (Compiled laws of Alaska of

1933, Sec. 3771), have as a mortgagee any lien on the

income, rents and profits, and the gold extracted from

the placer mining claims under mortgage? Section

3771, Compiled Laws of Alaska, reads

:

**A mortgage of real property shall not be

deemed a conveyance so as to enable the owner of

the mortgage to recover possession of the real

property without a foreclosure and sale according

to law, and a judgment thereon. '

'

Defendant and appellant Robbins claims that plain-

tiff Devine is not under Alaska law entitled to a re-

ceiver to work and mine the claims and have the pro-

ceeds applied to the payment of his debt, that it is er-

roneous to appoint a receiver to carry on the ordinary
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business of defendant corporation, to work and mine

its property at the suit of an alleged mortgagee who in

reality holds only a second mortgage, and that such a

course causes appellant special damage in destroying

the substance of the estate in the mortgaged property,

and lessens, impairs and destroys appellant's security

for his first mortgage debt. Appellant Robbins also

claims the court erred in appointing the plaintiff him-

self as the receiver, thus putting the second mortgagee

in possession before foreclosure and sale, with power

to mine and work the property, purchase equipment

and incur indebtedness. Also that as an interested

party plaintiff is ineligible to act as receiver. Collusion

is also charged between plaintiff Devine and the de-

fendants other than appellant Bobbins, and that the

receiver was wrongfully appointed for the purpose of

hindering and delaying appellant Bobbins in his law-

ful right to foreclose his first mortgage.

Other subsidiary questions are involved, as shown

by the assignment of errors following, and the argu-

ment.

SPECIFICATION OF ERRORS
1. The complaint in this action does not state facts

sufficient to constitute a cause of action for a receiver.

2. The complaint in this action does not state suffi-

cient or any grounds for the appointment of a receiver.
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3. The complaint in this action and the affidavits

and other evidence upon which the order was granted

disclose no sufficient grounds for the appointment of a

receiver.

4. There is an error in said order and decree in

this that it does not appear that the plaintiff has any

right to the property which is the subject of the action,

and it does not appear that the said property or its

rents or profits are in danger of being lost or material-

ly injured or impaired.

5. There is error in said order and decree in this

that it does not appear that the plaintiff's right to the

property, which is the subject of this action, is probable

and that said property or its rents or profits are in

danger of being lost or materially injured or impaired.

6. There is error in said order and decree in this

that it was made and entered through collusion between

plaintiff and the defendants in said action other than

defendant Robbins, not for the purpose of preserving

and protecting the property which is the subject mat-

ter of this action, but for the purpose of wrongfully

hindering and delaying the defendant Robbins as the

holder of the first mortgage on said property and the

notes of FORTY THOUSAND & no/100 ($40,000.00)

Dollars and interest secured thereby.
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7. Said order and decree is erroneous in this that,

the defendant Robbins is a creditor secured by first

and prior mortgage lien on the property described in

plaintiff's complaint and said order appointing receiv-

er wrongfully and unlawfully hinders and delays the

defendant Robbins in his right to foreclose his said

mortgage and to recover the possession of the mort-

gaged personal property.

8. Said order and decree is erroneous in this that

a mortgagee of placer mining claims and personal

property is not entitled at law or in equity to have a

receiver appointed to work and operate said property.

9. Said order is erroneous in this that the plaintiff

has no right in or lien upon any gold or other minerals

which may be extracted from the placer claims de-

scribed in plaintiff's complaint.

10. Said order and decree is erroneous in this, that

it wrongfully and unlawfully authorizes the receiver to

take possession of the real and personal property upon

which the defendant Robbins holds a first mortgage to

secure unpaid past due notes of FORTY THOUSAND
& no/100 ($40,000.00) Dollars and interest.

11. Said order is erroneous in this, that the effect

of said order and decree is not to preserve the property

described in the complaint, but to destroy and depre-
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ciate and wear out the same and to destroy the sub-

stance of the estate of the real property under mort-

gage to defendant Bobbins and render defendant Rob-

bins ' mortgage security valueless.

12. Said order and decree is erroneous in authoriz-

ing the receiver to mine and operate the mining claims

described in plaintiff's complaint and to extract the

gold therefrom, thus destroying the substance of the

estate.

13. Said order is erroneous in this, in authorizing

the receiver to mine and operate the property which is

the subject of this action and in attempting to make

the expense thereof and the costs and expenses of the

receivership a lien on said property, prior to the lien

of defendant Robbins' said notes and mortgage secur-

ing the same.

14. Said order and decree is erroneous in that de-

fendant Cordovado Gold Dredging Company is a for-

eign corporation.

15. The court erred in the said order and decree

in appointing and continuing John F. Devine as re-

ceiver of said defendant Cordovado Gold Dredging

Company for the reason that said John F. Devine is

the party plaintiff herein and improper person to be

appointed receiver herein and is shown to be in wrong-
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ful and unlawful collusion with the defendants herein,

other than defendant Robbins.

16. The court erred in said order and decree in

ai)pointing and continuing the said plaintiff John F.

Devine as such receiver for the reason that the said

John F. Devine was and is not only the party plaintiff,

but also the agent of the defendant Cordovado Gold

Dredging Company.

17. The court erred in said order and decree in not

requiring the said John F. Devine to give a bond in

this action and in not requiring said bond to be in a

sum adequate to protect the defendant Robbins.
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ARGUMENT

I.

The plaintiff, John F. Devine, even conceding his

alleged deeds constitute a mortgage on the mining

claims of the defendant Cordovado Gold Dredging

Company, has under Alaska laws no lien on the rents

and profits of the claims, or the gold extracted there-

f\r.om,, and is not entitled to a receiver to mine th^e

property to obtain funds to he applied on his alleged

mortgaged indebtedness or the claims of other credi-

tors.

Section 3771, Compiled Laws of Alaska for 1933,

provides as follows:

"A mortgage of real property shall not be

deemed a conveyance so as to enable the owner of

the mortgage to recover possession of the real

property without a foreclosure and sale according

to law, and a judgment thereon."

This law was enacted by Congress June 6, 1900,

as part of the Code of Civil Procedure for Alaska

(Compiled Laws of Alaska, 1913, Sec. 1143, p. 473,

31 Stat. L. 383-385). It was taken verbatim from the

laws of Oregon (Sec. 323 C. 4, Tit. 1, Gen. Laws of

Ore. 1843-1872).

In the case of Teal v. Walker, 111 U. S. 242, 4 S.

Ct. 420, the Supreme Court of the United States had
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occasion to refer to this statute of Oregon in connec-

tion with the claim of a mortgagee to the rents and

profits of mortgaged property. The court said (4 S.

Ct. 425) :

'

' The case against the right of the defendant in

error to recover in this case the rents and profits

received by the owner of the equity of redemp-
tion is strengthened by Section 323, C. 4, Tit. 1,

Gen. Laws Or. 1843-1872, which declares that *a

mortgage of real property shall not be deemed a

conveyance so as to enable the owner of the mort-
gage to recover possession of the real property
without a foreclosure and sale according to law.

This provision of the statiite cuts up by the roots

the doctrine of Moss v. GaUimore, uhi supra, and
gives effect to the view of the American courts of

equity that a mortgage is a mere security for a
debt, and establishes absolutely the rule that the

mortgagee is not entitled to the rents and profits

until he gets possession under a decree of fore-

closure. For if a mortgage is not a conveyance,

and the mortgagee is not entitled to possession,

his claim to the rents is without support. This is

recognized by the Supreme Court of Oregon as

the effect of a mortgage in that state. In Besser
V. Hawthorn, 3 Or. 129, 133, it was declared: 'Our
system has so changed this class of contracts that

the mortgagor retains the right of possession and
the legal title.' See, also, Anderson v. Baxter, 4

Or. 105 ; Roderts v. Sutherlin, Id. 219.

"The case of the defendant in error cannot be
aided by the stipulation in the defeasance of Au-
gust 19, 1874, exacted by the mortgagee, that

Goldsmith and Teal would, upon default in the

payment of the note secured by the mortgage, de-

liver to Hewett, the trustee, the possession of the
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mortgaged premises. That contract was contrary
to the public policy of the state of Oregon, as ex-

pressed in the statute just cited, and was not bind-

ing on the mortgagor or his vendee, and, although
not expressly prohibited by law, yet, like all con-

tracts opposed to the public policy of the state, it

cannot be enforced. Railroad Co. v. Lockwood,
17 Wall. 357; Bank of Kentucky v. Adams Exp.
Co., 93 U. S. 174; Marshall v. Baltimore & 0. R.
Co., 16 How. 314; Meguire v. Corwine, 101 U. S.

108."

In the case of Thomson v. Shirley (C. C), 69 Fed.

484, a receiver of lands was appointed in a suit to

foreclose a mortgage. The lands were sold for suffi-

cient to pay the first mortgage. In the meantime, the

receiver had collected and had in his possession

$1,107.93, net proceeds of crops sold by him, which was

claimed by the second mortgagee. In deciding the case,

Bellinger, District Judge, said:

''The laws of Oregon provide that:

" 'A mortgage of real property shall not be
deemed a conveyance so as to enable the owner of

the mortgage to recover possession of the real

property without a foreclosure and sale, accord-

ing to law.' Gen. Laws 1845-64, p. 228, Sec. 323.

"Under this statute the mortgagee is not en-

entitled to the rents and profits before actual pos-

session, even when the mortgagor covenants in the
mortgage to surrender the mortgaged property
on default in payment of the debt, and neverthe-
less refuses to deliver it after default. Teal v.

Walker, 111 U. S. 242, 4 Sup. Ct. 420. In the
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case just cited the court held that the complainant
could not be aided by the stipulation, in the de-

feasance exacted by the mortgagee, that Gold-
smith and Teal would, upon default in the pay-
ment of the note secured by the mortgage, deliver

to the trustees the possession of the mortgaged
premises; that such contract was contrary to the

public policy of the state of Oregon, as ex-

pressed in the statute cited, and was not binding
on the mortgagor or his vendee, and could not be
enforced. The court classes such contracts with
those where common carriers have sought to re-

lieve themselves from liability resulting from their

own negligence by contract, and with fraudulent
and other contracts forbidden by public policy.

The stipulation in the mortgage in this suit for

the appointment of a receiver, in case of foreclo-

sure, to take the rents, issues, profits, and crops,

and apply them in the payment of the mortgage,
is intended to enable the mortgagee, in case of

default by the mortgagor, to oust the mortgagor's
possession in advance of a sale on foreclosure.

The covenant in Teal v. Walker to surrender the

mortgaged property on default is not different in

legal effect from that in this case, that, in case of

default, a receiver may be appointed to take the

rents, issues, profits, and crops, and apply them
on the mortgage. If the mortgagee is not entitled

to the rents and profits in the one case, he is not

entitled to them in the other. The mortgagee
cannot by means of a receiver defeat the obvious

purpose of this statute, and get possession by a

short cut; and this is what he does, in effect,

when he seizes the rents and crops in such case and
applies them in advance of a foreclosure sale.

The stipulation in the mortgage that upon the

mortgagor's default a receiver may be appointed

to take the crops, in no wise enlarges the rights

of the mortgagee. In a proper case a receiver will
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be appointed without such a stipulation. In no
other case should one be appointed, no matter
what the parties may agree beforehand."

Judge Bellinger in his opinion then refers to and

quotes from the Michigan authorities under a similar

statute. These authorities will be cited and referred

to later in this brief.

The case of Thompson v. Shirley, 69 Fed. 484, was

appealed to this court, where the judgment of the cir-

cuit court was affirmed. Couper v. Shirley, 75 Fed.

168. Hawley, J., in the opinion of the court, after

quoting the Oregon statute, cites Teal v. Walker, 111

U. S. 242, 251, 4 S Ct. 422, 425, and also cites with

approval Hazeltine v. Granger, 44 Mich. 503, 7 N. W.

74, saying:

"The supreme court of Michigan has repeat-

edly held that inasmuch as the mortgagor is en-

titled, under the statute of that state (Comp.
Laws, Sec. 6263), to the possession, and conse-

quently to the rents and profits, of the mortgaged
premises, until such time as his title is divested
by a perfected foreclosure, it is not competent to

cut short his rights in this regard by means of a
receiver appointed in the foreclosure suit."

The laws of Washington provide (Sec. 804, Rem.

Rev. Stat, of Wash. 1932) :

"A mortgage of real property shall not be
deemed a conveyance so as to enable the owner of

the mortgage to recover possession of the real
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property, without a foreclosure and sale accord-
ing to law."

This law was enacted in 1869 (Session Laws of

Washington, 1869, p. 130, Sec. 498), and is now Sec-

tion 804 of Remington's Revised Statutes of Wash-

ington, 1932. Prior to 1869 there was also in force in

Washington a statute with reference to receivers in

mortgage foreclosure suits, reading (Session Laws,

Washington, 1854, p. 162, Code of 1881, Sec. 193) :

''A receiver may be appointed by the court in

the following cases: ... In an action by a mort-
gagee for the foreclosure of a mortgage and the

sale of the mortgaged property . . . when such
property is insufficient to discharge the debt, to

secure the application of the rents and profits ac-

cruing, before a sale can be had."

In Norfor v. Bushy, 19 Wash. 450, it was held that

the law of 1869 above quoted, by implication repealed

the law of 1854, also quoted above, and that a re-

ceiver could not be appointed to collect rents and

profits pending foreclosure, in order to have such

rents and profits applied on the mortgage debt. The

court, in deciding that a receiver should not be ap-

pointed, says (19 Wash. 452) :

"This statute was enacted in 1854 (Laws 1854,

p. 162), and is found in the Code of 1881, Sec.

193. At that time there was no statutory declara-

tion in Washington Territory changing the com-
mon law mortgage, and at common law, where
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the mortgage vested the fee in the mortgagee
and he was entitled to the possession upon default

in any of the terms of the mortgage deed, the

statute was consistent with the nature of such
mortgage. But the territorial legislature of 1869
(Session Laws, 1869, p. 130, Sec. 498) provided
that, 'A mortgage of real property shall not be
deemed a conveyance so as to enable the owner of

the mortgage to recover possession of the real

property without a foreclosure and sale according
to law,' and since such enactment a mortgage ex-

ecuted in this state, whatever its terms, has been
merely a security incident to, and for the pay-
ment of, the principal debt.

*'The statute is also expressive of the public

policy of the state vesting the right of the posses-

sion in the mortgagor absolutely until a decree
and sale. A similar statute has long existed in

the state of Oregon (Gen. Laws of Oregon, 1845-

64, p. 228, Sec. 323). The force and effect of
such legislation is fully discussed by the supreme
court of the United States in the case of Teal v.

Walker, 111 U. S. 242 (4 Sup. Ct. 420)."

The court then quotes from Teal v. Walker supra,

and cites Couper v. Shirley, 75 Fed. 168, Wagar v.

Stone, 36 Mich. 364, and other authorities, and says

further (19 Wash., 454) :

''Counsel for appellant have with great indus-

try cited cases which seem to hold a contrary
view to the conclusion enunciated by the above
courts. In California particularly some of the
later cases would be confusing were it not found
that the legislation making a mortgage merely
security is followed by a later statute providing
for the appointment of a receiver for the mort-
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gaged premises when the security is inadequate.

And it may be mentioned also that the statute

enacted by the territorial legislature in 1854 does
not exist in several of the states from which the

authorities above quoted come. But we think the

weight of authority and the best reasoning sup-

port the conclusion stated in 36 Michigan, in the

case of Wagar v. Stone, supra. In so far as the

statute of 1854, supra, is inconsistent with, or in

conflict with, the later enactment of 1869, it is

abrogated. When the mortgage is executed, the

valuation of the security is made by the respec-

tive parties to the contract, and it is also executed
in view of the public policy of the state expressed

by the statute, and it is evident that the statute

cannot be evaded by taking the most valuable in-

cidents of possession from the mortgagor under
the guise of rents and profits."

A long line of cases in Washington has firmly es-

tablished the rule that a receiver cannot be appointed

to collect rents and profits pending foreclosure, to be

applied on the mortgage debt. A receiver for mort-

gaged property in Washington can only be appointed

to prevent actual waste committed or suffered by the

mortgagor, and even then the income can be applied

only to remedy the waste.

Clise V. Burns, 175 Wash. 133, 26 Pac. (2d)
627, 29 Pac. 2d, 1119;

State ex rel Gwinn, Inc., v. Superior Court, 170
Wash. 463, 16 Pac. (2d) 831

;

Western Loan & Building Co. v. Miflin, 162
Wash. 33, 297 Pac. 743.
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The Supreme Court of Washington rests its de-

cision on the statute, Section 804 of Remington's Re-

vised Statutes of Washington, 1932, which is in the

same words as Sec. 3771, Compiled Laws of Alaska,

1933, and distinctly holds void any provision in a

mortgage pledging the rents and profits or providing

for the appointnrent of a receiver (Western Loan and

Building Co. v. Miflin, 162 Wash. 33, 297 Pac. 743).

The State of Minnesota has a statute of similar im-

port to Sec. 3771 of the Compiled Laws of Alaska,

1933. Speaking of the effect of this statute, in Orr v.

Bennett, 135 Minn. 443, 161 N. W. 165, the Supreme

Court of Minnesota said:

"The statute provides that a mortgagee of land
is not entitled to possession without foreclosure.

Gen. Stat. 1913, Sec. 8077. This means that the
mortgagor has the right of possession, and the
right to the rents and profits of the land inci-

dent to the possession, during the statutory year
allowed for redemption, and until the foreclosure

is complete ; and any stipulation in the mortgage,
or contemporaneous with it, pledging the rents

and profits of the mortgaged land to the payment
of the mortgage debt, contravenes the policy of

this statute, and is void. Cullen v. Minnesota
Loan & T. Co., 60 Minn. 6, 61 N. W. 818; Wol-
ford V. Cook, 71 Minn. 77, 70 Am. St. Rep. 315,

73 N. W. 706."

The statute of Minnesota referred to in the case

just cited and quoted from, while not in the exact
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words of Section 3771 of the Compiled Laws of

Alaska, 1933, is substantially the sani|e. It reads:

"Mortgagee not entitled to possession. A mort-
gage of real estate is not to be deemed a convey-

ance so as to enable the owner of the mortgage
to recover possession of the real property without
a foreclosure." (Gen. Stat. Minn. 1913, Sec.

8077).

The statute of Michigan referred to and construed

in Wagar v. Stone, 36 Mich. 364, reads as follows:

''No action of ejectment shall hereafter be
maintained by a mortgagee or his assigns or rep-

resentatives for the recovery of the mortgaged
premises until the title thereto has become abso-

lute upon a foreclosure of the mortgage." How-
ell's Compiled Statutes of Michigan of 1883, Sec.

7847.

Under this statute, the Supreme Court of Michi-

gan held that a plaintiff mortgagee in a foreclosure

suit was not entitled to a receiver to collect rents and

profits of land pending the foreclosure. The court

said this would be an invalid and indirect way of vio-

lating the statute law (Wagar v. Stone, 36 Mich. 364).

If, as we think we have shown, a mortgagee has no

lien on the rents and profits of the mortgaged land,

and is not entitled to have them applied on his mort-

gage debt, how can it be claimed that he has a right to

have mortgaged mining claims mined for his benefit
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and have the very substance of the estate taken from

the mortgaged claims and applied on his indebtedness ?

The plaintiff Devine comes into a court of equity

with a deed claimed to be a mortgage more than six

years old (Tr. 9, 98), which was kept off the record

until July 11, 1935 (Tr. 98). The failure to record

this deed for a period of more than six years is in

itself a badge of fraud (27 C. J. 490). And the giv-

ing of an absolute deed as security is also a badge of

fraud (27 C. J. 490). It must be evident to the court

that the failure to record this deed for so long a time

was in furtherance of some ulterior motive. It is cer-

tain that defendant Bobbins would not have taken

notes for $40,000 secured by mortgage on the de-

fendant corporation's property, if he had known of

this deed. The very evident purpose of concealing this

deed was to enable the defendant Cordovado to be-

come indebted to others and subsequently to enable

tht- defendant Cordovado Gold Dredging Company to

sell its stock and to become indebted to others. The

plaintiff Devine has also opposed to him at least two

of the maxims of equity. He does not come into

equity with clean hands (21 C. J. 181). And he has

not been vigilant in asserting his alleged rights.

"Equity aids the vigilant, not those who slumber on

their rights" (21 C. J. 193). It does not appear that
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when he was appointed receiver in the Newberg case

he disclosed to the court that he himself claimed to

have a deed to the very property of which he was ap-

pointed receiver.

It is also very evident from the record that the

plaintiff was appointed receiver in this case of cer-

tain personal property, and probably a considerable

amount which was not transferred by the deed alleged

to have been executed on July 3, 1929 (Tr. 9). On

July 21, 1935, plaintiff was appointed receiver of "all

the personal and mining property of the said defen-

dant Cordovado Gold Dredging Company within the

jurisdiction of" the court below (Tr, 3). It is incon-

ceivable that the owners of the property could have

operated the property for six years without much re-

placement of its tools and mining equipment.

II.

The court helow erred in authorizing the receiver

to operate the mines of defendant corporation and

thus conduct the ordinary business of a private cor-

poration in a speculative attempt to thus realize

money to pay plaintiff his alleged indebtedness.

This point is made by assignments of error Nos.

8, 12 and 13 (Tr. pp. 116, 117).
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This point is presented in appellant's brief in the

Newberg case, No. 7997 in this court, on pages 21 to

24 thereof, and reference is hereby made to the argu-

ment there presented, and the authorities cited. Some

additional authorities will be cited and quoted from.

In the case of International Trust Co. v. United

Coal Co. (Colo.), 60 Pac. 621, a receiver had been ap-

pointed to conduct the coal mining business of the

defendant, and in so doing incurred indebtedness ag-

gregating $75,000, for which receiver's certificates

were issued by order of the court. It was sought to

make these receiver's certificates a prior lien over

mortgage liens of record. As to the propriety of the

appointment of a receiver empowered "to conduct the

business in the usual and ordinary manner until the

further order of the court" (60 Pac. 622, the court

says (60 Pac. 624) :

'*The appointment of a receiver at the instance

of the bank is perhaps not directly or necessarily

before us upon this review, but, lest our silence

concerning it might be misconstrued as an ap-

proval of the court's action, we take this occasion

to declare that a receiver should not have been
appointed ; and while the court, in making the ap-

pointment, may not have been without jurisdic-

tic^n, still the case was not one which called for

the exercise of that power."

The court then takes up the question as to whether

a receiver of a private corporation should be author-



34

ized to continue the business of such corporation, and

after a discussion of the authorities, states the rule

as follows (60 Pac. 625, 626) :

''After a careful consideration of all the au-

thorities cited, we are of opinion that, in admin-
istering the affairs of an ordinary insolvent pri-

vate business corporation, for which a receiver

has been appointed, a court of equity has not the

power to authorize the receiver to incur indebted-

ness for carrying on the business, and to make
the same a first and paramount lien upon the

corpus of the property, superior to that of prior
lienholders, without their consent. While it may,
in a proper action, and with the proper parties

present, through the instrumentality of a receiver,

carry on the business of private corporations or

individuals temporarily, and incur obligations

therefor that may be made a paramount lien on
the corpus of the property, such obligations must
have been contracted for, and must relate strictly

to, the preservation of the status of the property
at the time of the appointment of the receiver.

We are not disposed to extend the doctrine es-

tablished by the federal courts in administering

upon insolvent railroad corporations to those of

ordinary business corporations."

The court held the prior recorded mortgages to be

a superior lien to the receiver's certificates.

The case of International Trust Co. v. United Coal

Co., 60 Pac. 621, just quoted from, is cited and quoted

from and approved by this court in International

Trust Co. V. Decker Brothers, 152 Fed. 78, 85, where

this court so emphatically condemned the appoint-
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ment of a receiver with authority to operate Alaska

mines.

The practice of appointing a receiver to carry on

and continue the ordinary business of a private cor-

poration came before the United States Circuit Court

of Appeals for the Eighth Circuit in Hanna v. State

Trust Company, 70 Fed. 2. In the opinion of the

court, Caldwell, Circuit Judge, said on this subject

(70 Fed. 7):

"The amended bill would seem to be founded
on the theory that a private corporation conduct-
ing any kind of business may, when it becomes
insolvent, obtain immunity from the compulsory
payment of its debts by procuring a junior

mortgagee, or some other creditor, to tile a bill al-

leging the insolvency of the corporation, and
praying for the appointment of a receiver with
authority to manage and conduct its business.

* * * * When a receiver is appointed un-

der such a bill, he usually makes haste, as the re-

ceiver did in this case, to assure the court that,

if he only had some capital to start on, he could
greatly benefit the estate by carrying on the busi-

ness that bankrupted the corporation. In this case,

the company being insolvent, and its property
mortgaged for more than it was worth, there was
no way of raising money to set the receiver up in

business, except by the court giving its obliga-

tions, in the form of receiver's certificates, and
making them a paramount lien on all the property
of the corporation, by displacing the appellants'

prior liens thereon. As commonly happens in

oases of this character, the receiver, the insolvent
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corporation, and the junior mortgagee, united in

urging the court to arm its receiver with the de-

sired powers. They ran no risk in so doing. The
corporation was insolvent, and a foreclosure of

the prior mortgage would leave the junior mort-
gagee without any security; so that it had noth-
ing to lose, and everything to gain, in experi-

ments to enhance the value of the mortgaged
property, so long as the cost of those experiments
was made a prior lien thereon. The effect of the

proceeding was to burden the prior mortgagee
with the whole cost of the expenditures and ex-

periments made for the betterment of the pro-

erty on the petition, and for the benefit of the

insolvent corporation and the junior mortgagee.
The representation is always made, in such cases,

that the receiver can carry on the business much
more successfully than was done by the insolvent

corporation. This commonly proves to be an er-

ror. RaM V. Attrill, 106 N. Y. 430, 13 N. E. 282.

But, if it were true, it would afford no ground of

equitable jurisdiction, for it is not a function of

a court of equity to carry on the business of pri-

vate corporations, whether solvent or insolvent."

The above quotation from the opinion of Judge

Caldwell is very pertinent in the case at bar.

The Cordovado Gold Dredging Company acquired

the property involved on May 25, 1932 (Tr. 97) and

in its operations from that time to July 1, 1935, ac-

cording to this record, must have operated the prop-

erty at a heavy loss. According to the complaint in

the Newberg case, the company has debts in excess of

$75,000 (Tr. 35). This is in addition to the claim
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of plaintiff Devine for $40,000, which is not a debt

of the company, although claimed to be secured by a

mortgage on its property. Even if it were proper in

any case to authorize a receiver to operate placer

claims, it is very evident that where a company has

become so indebted by its own operations it cannot be

hoped that a receiver, who must operate wholly on

borrowed capital, can make a success of the business.

The defendant and appellant, Bobbins, asks the court

to correct the very grievous error of the court below

in authorizing the receiver to embark in tnis specula-

tive enterprise.

A case very much in point on the subject under

discussion is Raht, Ex'cr., etc., v. Attrill et al., 106

N. Y. 430, 13 N. E. 282, cited by Judge Caldwell in

Hanna v. State Trust Co., 70 Fed. 2, 8. In this case a

receiver was appointed ''with the consent of the ma-

jority of the trustees of Rockaway Beach Improve-

ment Co. for the administration of its affairs and for

the completion, finishing and operation of the hotel''

of the company. Over $350,000 in receiver's certifi-

cates were issued by order of the court, to be a first

lien on the property, ahead of the existing mortgage

of $700,000. The conduct of the business by the re-

ceiver was a disastrous failure. After a statement of

the facts, the court says (13 N. E. 283) :



38

"It will be seen, from this general statement,

that the eiforts of the receiver to administer the
property 'for the benefit of all concerned,' were
terminated, after a million dollars had been ex-

pended in improving it, in a sale of the whole
property of the corporation for a sum of less than
$200,000; and all that is left from the wreck for

the payment of creditors, whose aggregate claims

exceed $800,000, is the salvage of $86,000. This
case illustrates what I apprehend has been the

common experience where a court, departing from
its appropriate judicial function, has undertaken
to manage and carry on the business of a failing

and insolvent corporation."

The court held that the lien of the receiver's cer-

tificates could not take precedence over the mortgage.

The court also took occasion to condemn the practice

of ordering receiver's certificates to be issued without

notice to holders of mortgage liens. On this subject

the court says (13 N. E. 284) :

"The granting of the order of August 17th,

without notice to the mortgagee or to the bond-

holders, did not bind them as an adjudication, as-

suming that the court had jurisdiction to appoint

. a receiver in the Attrill action—a point which
will be assumed without examination. The bond-

holders, or their trustee, were entitled, by the

plainest rules of law and justice, to notice, and
the right to be heard, before their rights under
the mortgage could be affected; and it was open
to them, on the hearing before the referee, to con-

test both on the facts and the law, by the order

of August 17th. As was said by Blatchford, J.,

in Trust Co. v. Railroad Co., 117U. S. 456, 6 Sup.

Ct. Rep. 809, 'The receiver, or those lending



39

money to him on certificates issued on orders

made without prior notice to parties interested,

take the risk of the final action of the court in

regard to the loans.'
"

In this connection, it is to be noted that the order

appointing receiver in the Newberg case, and the or-

der authorizing the issuance of receiver's certificates

in that case, were made without notice to the mort-

gage creditor, Bobbins (Tr. pp. 47, 48, 56, 57). And

the order appointing and continuing receiver in this

case was also made without notice to defendant Rob-

bins (Tr. p. 111).

The case of International Trust Company v.

Decker Brothers, 152 Fed. 78, decided by this court

and cited and quoted from in our brief in the Newberg

case (No. 7997) on page 22, is precise authority that

the court below should not have authorized the work-

ing of the mines.

III.

The order appointing receiver is erroneous as it

was not made for the purpose of preserving the prop-

erty involved, hut to destroy and diminish its value

by extracting the gold from the claims, and thus de-

stroying or diminishing their value.
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This point is raised by assignments of error Nos.

11 and 12 (Tr. 117), and also in part by Nos. 4 and 5

(Tr. pp. 115-116).

There is nothing whatever in the complaint and

affidavits in the Newberg case about the preservation

of the property (Tr. pp. 34-46). In fact, there is no

allegation whatever in the complaint in the Newberg

case with reference to the appointment of a receiver,

or the necessity therefor (Tr. pp. 34-36). In paragraph

2 of the prayer (Tr. 36), however, the plaintiff New-

berg asks:

"That the court appoint a receiver to take im-

mediate possession of all the personal and real

property of the said defendant corporation within

the jurisdiction of the court, for the purpose of

mining and operating the mining property of

said corporation in order to keep said property
intact and in order to pay plaintiff and all the

other creditors of said corporation."

Neither is there any statement in the affidavits of

Newberg or Fred Mebes that there is any necessity

for the appointment of a receiver to protect or pre-

serve any of the property, or that any of it is in dan-

ger of being lost, damaged or materially injured. On

the contrary, the whole tenor of these affidavits is to

the effect that the mines should be worked by a re-

ceiver to obtain money to pay the mortgagee Bobbins

and the other creditors, and that a receiver is neces-
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sary to prevent Bobbins from foreclosing his mort-

gage (Tr. 40-46). The plaintiff Newberg says in his

affidavit (Tr. 43, 44) :

"That it is necessary that the court appoint a

receiver immediately to take possession of all of

said property, both real and personal, belonging

to said defendant, and described in plaintiff's

complaint; and in order to pay the creditors as

well as to satisfy said mortgage, to operate and
mine said property with hydraulic equipment now
ready and upon said mining grounds so as to ex-

tract and take therefrom sufficient gold and gold-

dust, to pay all said creditors, including said P.

A. Robbins. The affiant believes that if the court

appoint a receiver with power to mine and op-

erate said ground under the present market price

of gold, said receiver will extract and take from
said mining ground during this present summer
season, sufficient gold and gold-dust, to pay said

Robbins in full, and at least some of the other

creditors. That, if the Court does not appoint a

receiver, the said Robbins will sell the mining
equipment and mining property for the amount
of his said notes, thus preventing all the other

creditors, including affiant, from recovering money
due them, and will render said defendant corpora-

tion insolvent."

The statement as to the amount of gold the re-

ceiver can extract from the claims cannot be called a

statement of fact. Rather does it remind one of the

extravagant statements so often seen in the prospec-

tuses of fake mining companies.
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In the complaint in the suit brought by Devine,

it is alleged in paragraph XI, in part, as follows (Tr.

17):

"That heretofore and on the first day of July,

1935, in an action in the above entitled Court en-

titled Reinhold Newherg, plaintiff, vs. Cordovado
Gold Dredging Company, a corporation, being
cause No. 3239, the Court appointed John P.
Devine, receiver, to take possession of said prop-
erty both personal and real and to operate the

same as a going placer mine, to prevent the de-

struction and waste of the property, and to pay
the creditors under the orders of the Court. That
said receiver has duly qualified and is now in

possession of all of said property."

This allegation is a mistake of fact. There is

nothing in the record in the Newberg case to the ef-

fect that the receiver was appointed therein 'Ho pre-

vent the destruction and waste of the property." The

order appointing receiver in that case, after reciting

that "the motion of the plaintiff for the appointment

of a receiver to mine and operate the property of

the defendant Cordovado Gold Dredging Company be

and the same is hereby granted," appoints John F.

Devine receiver, and directs him "to immediately

take possession of all of said mining property, both

real and personal and to operate the same and con-

serve the proceeds of said mining, to be distributed

and disposed of under the further orders of this

Court." (Tr. pp. 47-48.)
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The only further allegation in the complaint in

the case brought by Devine in relation to the neces-

sity of a receivership is as follows (Tr. p. 18)

:

''That it is necessary that said receiver remain
in possession of said property and to conduct the

same as a going mine for the purpose of obtain-

ing gold and gold dust therefrom to pay all the

creditors of said corporation, according to their

priorities, and to prevent the said defendant
Percy A. Robbins, from seizing the personal

property and detaching the same from said mines,

under a pretense of foreclosure. That said prop-

erty contains a ditch approximately forty miles

in length, leading from a lake in the mountains
down around the mountain side to the said placer

claims in the Inmachuk River, and unless said

ditch is constantly used in mining, it will result

in great damage to said property. That should

the Court for any reason vacate and set aside its

order in said Newberg case appointing said re-

ceiver, it is necessary that the Court appoint a

receiver in this action to protect the rights of

plaintiff in said property and to dispose of the

property either by operating the same or making
a sale thereof, as the Court shall decree herein

on the final hearing on the merits of this suit."

It is thus seen that the reasons given by plaintiff

Devine for moving for a receiver are to mine the

property to obtain gold and gold dust to pay credi-

tors and stave off the mortgage creditor Robbins,

The mines are not preserved by mining them, but

thereby the substance of the estate is destroyed. The

statement that the ditch must be constantly used or
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^'it will result in great damage to the property" is

only an expression of a vague opinion. The court

knows that a ditch is not destroyed nor materially

injured by a temporary non-user thereof.

In paragraph IX of his complaint the plaintiff

Devine says in part as follows (Tr. p. 16)

:

"The said mining claims and mining property
are valuable only for the gold and gold dust con-

tained in the gravel thereof. That said gold and
gold dust can only be recovered in mining by the

use of the water rights, ditch and mining equip-

ment, consisting of elevators, hose, nozzles, pipes,

gates, tools, cabins, and other equipment. That
should the defendant, Percy A. Robbins, seize

said personal property on a writ of replevin, it

would destroy the value of said mines and destroy

the security of plaintiff for the recovery of his

money from said defendants."

It is true that the only value of the property is

for the gold therein, but it is idle to say it can only

be recovered by certain mining equipment designated

and which plaintiff Devine claims was conveyed to

him in July, 1929 (Tr. p. 9).

It is a matter of common knowledge that placer

mining by hydraulic elevators in Seward Peninsula

has long since been practically abandoned for cheaper

and more modern methods, principally dredging. The

experience of the Cordovado Gold Dredging Company

and its predecessor in interest, A. V. Cordovado,
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shows that it has been a failure at these mines, and

resulted in huge losses, and as plaintiff claims, im-

minent insolvency of the company.

In Bulletin No. 868-A, Mineral Industry of Alaska

in 1934, by Dr. Philip S. Smith, Geological Survey,

it is stated, on page 48, that in 1934 seventy-five per

cent of the placer output of Seward Peninsula was

produced by dredges.

IV.

The order appointing receiver being made for the

express purpose of hindering and delaying the de-

fendant Bobbins in exercising his lawful right to

foreclose his mortgage on the real and personal prop-

erty of defendant Cordovado Gold Dredging Com-

pany, is for that reason erroneous.

This point is raised by assignment of errors Nos.

6 and 7.

In the Newberg case. No. 7997 in this court, this

same point is argued and authorities cited on pages

25 to 29 of appellant's brief, and that argument is

hereby made a part of this brief.

It is also to be observed that plaintiff Devine in

his complaint in this case frankly states that one of

the reasons why he asks for a receiver is to prevent

foreclosure by defendant Robbins (Tr. pp. 16, 17, 18).
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V.

The order appointing receiver and the mining of

the property does special injury to plaintiff as owner

of the first mortgage indebtedness. The extraction of

the gold from the claims impairs his security hy de-

stroying the substance of the estate.

This point is raised by assignments of error Nos.

11, 12 and 13 (Tr. p. 117).

This same point is argued and authorities cited on

pages 31 to 34 of appellant's brief in the Newberg

case, No. 7997 in this court, and that argument is

hereby made a part of this brief.

We there pointed out that the mining of placer

claims is "the taking of the very substance of the

estate." Tornanses v. Melsing, 106 Fed. 775, 784.

The language of Circuit Judge Caldwell, in Hanna v.

State Trust Co., 70 Fed. 2, is very pertinent to the

point under discussion. Judge Caldwell said (70 Fed.

8):

"If junior lien creditors of an insolvent pri-

vate corporation could do what has been attempt-

ed in this case, every private corporation operat-

ing a saw mill, gristmill, mine, factory, hotel, ele-

vator, irrigating ditches, or carrying on any other

business pursuit, would speedily seek the protec-

tion of a chancery court, and those courts would
soon be conducting the business of all the insol-

vent private corporations in the country. If it
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were once settled that a chancery court, through

a receiver appointed on the petition of a junior

mortgagee, could carry on the business of such

insolvent corporations at the risk and expense of

those holding the first or prior liens on the prop-

erty of the corporation, such liens would have
little or no value. It is no part of the duty of

a court of equity to conduct the business of in-

solvent private corporations, any more than it is

to carry on the business of insolvent natural per-

sons.
'

'

If mining companies in Alaska can be put into

receivership by simple contract creditors or junior

mortgagees, and the mines operated by a receiver, it

will be impossible in the future for such companies

to borrow funds on first mortgages. No bank or indi-

vidual will loan money to a mining company on the

security of a first mortgage on its property, if it is

known that in case of non-payment the property can

be put into receivership by unsecured creditors or

junior mortgagees.

VI.

The consent of the defendant corporation and de-

fendants Cordovado and Wright to the appointment

of the receiver does not hind defendant Rohhins, a

first mortgage creditor.

This point is presented in appellant's brief in the

Newberg case, No. 7997 in this court, pages 29 to 31

thereof, and reference is hereby made to the argument
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there presented and the authorities cited. The au-

thorities are:

Harkin v. Brundage, 276 U. S. 36, 48 S. Ct. R.
268;

First Nat. Bank v. Flershem, 290 U. S. 504, 54
S. Ct. R. 298;

Maxwell v. McDaniels, 184 Fed. 311, 316;

International Trust Co. v. Decker Brothers,
152 Fed. 78, 85, (C. C. A. Ninth Circuit).

While the consent in the Newberg case was made

orally in court, the consent of the defendants Cordo-

vado Gold Dredging Company, Cordovado and Wright

in this case was by a formal stipulation filed in the

cause (Tr. pp. 31, 32). This stipulation shows col-

lusion between the parties, and this collusion is as-

signed as error (Assignment of Error No. 15, Tr. p.

118). While we do not contend that consent standing

alone would amount to wrongful collusion, yet, taken

with all the other circumstances of this case, it plain-

ly appears that the plaintiff Devine and the defen-

dants other than Robbins were acting in harmony to

defeat defendant Robbins in his just claims.

Harkin v. Brundage, 276 U. S. 36, 51 ; 48 S. Ct.

268, 274;

First National Bank v. Flershem, 290 U. S. 504,

519; 54 S. Ct. 298, 294;

Banna v. State Trust Co., 70 Fed. 2, 7, 8.
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VII.

The court erred in appointing and continuing

the plaintiff, John F. Bevine, receiver in this suit.

This point is made by Assignment of Error No. 16.

John F. Devine, having already been appointed

receiver of defendant Cordovado Gold Dredging Com-

pany, in the Newberg case, on July 1, 1935, at the

suit of a simple contract creditor (Tr. 47), on July

23, 1935, this same John F. Devine commenced a suit

against the company of which he is receiver, to fore-

close an alleged mortgage on all the property of the

company of which he is receiver, and is again ap-

pointed and continued as receiver (Tr. pp. 2-4).

This is certainly a novel and unusual situation. It

did not arise in the Newberg case, as John F. Devine

was not a party to that case.

The appointment of a party as receiver may not

be void, but should only be made under the most ex-

ceptional circumstances (53 C. J. 71, 72). In the

present case the plaintiff himself, claiming to be a

mortgagee, is put into the possession of the mortgaged

property as receiver pending foreclosure. This is in

direct violation of Section 3771 of the Compiled Laws

of Alaska, 1933, which provides:
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**A mortgage of real property shall not be
deemed a conveyance so as to enable the owner
of the mortgage to recover possession of the real

property without a foreclosure and sale according
to law, and a judgment thereon."

For this reason the order appealed from is erron-

eous, and should be reversed.

It is also to be noted that the plaintiff, John F.

Devine, was not required to give bond as receiver in

this case (Tr. pp. 3, 33). He is continued as receiver

without further qualifying (Tr. p. 3). His bond in

the Newberg case was fixed at $10,000, and was given

by personal securities (Tr. pp. 49-51). The failure

to require a bond in this case is assigned as error

(Tr. p. 118, Assignment of Error No. 17). While the

failure of the court below to require the receiver to

give a bond in this case does not go to the merits of

the case, it shows that the defendant Robbins has not

been given proper protection. A bond of $10,000 is

a very small bond considering the magnitude of the

operations contemplated by the receiver, and the

amount of the notes and mortgage of defendant Rob-

bins.
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CONCLUSION

The laws of tlie United States provide that appeals

may be taken to this court from interlocutory orders

appointing receivers (U. S. C. A., Sections 225 (b)

and 227, Title 28). This law was undoubtedly passed

to give parties prompt relief from such orders when

erroneous, in order that the expenses and losses of

the receivership might not accrue and increase for an

indefinite period, and cause subsequent litigation and

expense to the parties^ and even loss to innocent par-

ties not parties to the suit. The defendant and ap-

pellant asks this court to reverse the order appointing

and continuing receiver in this case, with such direc-

tions to the court below as will give appellant full

relief.

Respectfully submitted,

THOMAS R. LYONS,

IRA D. ORTON,

CARL DREUTZER,
Attorneys for Defendant and Appellant^

Percy A. Bobbins.
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In the District Court of the Territory of Alaska

Second Division.

No. 3239

REINHOLD NEWBERG
Plaintiff

vs.

CORDOYADO GOLD DREDGING COMPANY,
a Corporation

Defendant.

ORDER APPOINTING RECEIYER

United States of America,

Territory of Alaska,

Second Division—ss.

This matter, having come on to be heard before

the undersigned Judge of the above entitled court

upon the motion of the plaintiff for the appoint-

ment of a receiver to take possession and mine and

operate the mining property of the defendant cor-

poration, plaintiff being represented by his attor-

ney, O. D. Cochran, Esq., and the defendant, Cordo-

vado Gold Dredging Company, a Corporation, be-

ing represented in Court by William A. Gilmore,

Esq., its attorney, and the Court, having heard and

considered the complaint, affidavits, and being other-

wise fully advised in the premises;

IT IS HEREBY ORDERED AND DIRECTED,
that the motion of the plaintiff for the appoint-

ment of a receiver, to mine and operate the mining
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property of the defendant, Cordovado Gold Dredg-

ing Company, be and the same is hereby granted

and allowed, and John F. Devine, of Nome, Alaska,

a duly qualified person, is hereby appointed re-

ceiver of the real and the personal property of

the defendant, Cordovado Gold Dredging Company,

as described in plaintiff's complaint, and situated

within the jurisdiction of this Court, and said re-

ceiver is hereby directed to file his oath as re-

ceiver and give a bond in the sum of $10,000.00, as

required by law, and upon so qualifying, said re-

ceiver is authorized and directed to immediately

take possession of all of said mining property, both

real and personal, and to operate same, and con-

serve the proceeds of said mining to be distributed

and disposed of under the further orders of this

Court.

Done in Open Court at Nome, Alaska, this 1st

day of July, 1935.

J. H. S. MORISON
District Judge.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska,

Second Division at Nome. Aimer Rydeen, Clerk, by

Norwin W. Lewis, Deputy. Rec. O & J. Vol. 13,

page 175. [1*]

*Page numbering appearing at the foot of page of original certified

Transcript of Eecord.



4 Percy A. RohMns vs.

In the District Court for the Territory of Alaska,
Second Division.

No. 3239.

REINHOLD NEWBERG,
Plaintiff,

vs.

CORDOVADO GOLD DREDGING COMPANY,
a corporation.

Defendant.

ORDER.

This cause coming on upon the petition of John

F. Devine, the Receiver herein, for an order of

this court authorizing and directing him as such

receiver to borrow money for the purpose of meet-

ing the expenses of the receiver in the mining of

the premises referred to in said petition, and as

directed by the former order of this Court appoint-

ing the said John F. Devine as receiver herein, and

it appearing to the court from such petition that

it is necessary and proper for the said receiver, to

employ worlanen in the mining of said premises,

to buy provisions and supplies necessary to board

and house such workmen at the mines; purchase

from time to time mining equipment essential for

carrying on mining operations, to provide trans-

portation to and from said mines, and to incur

other and general expense essential in carrying out

his trust herein.
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That the defendant has no funds available to the

said receiver with which to meet such obligations,

and that it therefore necessary for the said receiver

to borrow sufficient money to meet such obligations

as they may arise, and the court being now fully

advised in the premises, it is

ORDERED, that the said Receiver be and he is

hereby authorized and directed to borrow for the

purposes above stated not to exceed the sum of

$5000,00, and to issue his Receiver's certificates for

such amounts as borrowed, and that such certifi-

cates shall be repaid from the first proceeds of the

mining of the said premises, and shall be prior

and preferred claims against the property of the

said defendant.

Done in open court the 1st day of July, 1935.

J. H. S. MORISON
District Judge.

O. K, as to form

WILLIAM A. GILMORE,
Attorney for Def.

Cordovado Gold Dredging Co.

[Endorsed]: Filed in the office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome July 1, 1935. Elmer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. Rec, O & J.

Vol. 13, page 175. [11/2]
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In the District Court for the Territory of Alaska,

Second Division.

No. 3239

REINHOLD NEWBERG,
Plaintiff,

vs.

CORDOVADO GOLD DREDGING COMPANY,
a corporation.

Defendant,

PERCY A. ROBBINS,
Intervener.

BILL OF EXCEPTIONS.

Be it remembered that at a session of the above

entitled court held at Nome, Alaska, in term time,

the plaintiff therein on July 1st, 1935, filed herein

a motion for the appointment of a receiver in this

action which said motion omitting the title of the

court and cause was in words and figures as follows

:

''No. 3239

MOTION FOR ORDER APPOINTING
RECEIVER.

United States of America,

Territory of Alaska,

Second Division—ss.

Comes now the plaintiff and moves the Court

for an order herein, appointing a receiver to

take possession and mine and operate all of the
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personal and real property belonging to the

defendant, Gordovado Gold Dredging Company,

and described in Exhibit "A" of the plaintiff's

complaint.

This motion is made and based upon the af-

fidavit of the plaintiff, Reinhold Newberg and

Fred Mebes, and upon the plaintiff's complaint,

and all of the other records and files in this

action.

Dated at Nome, Alaska, this 1st day of July,

1935.

(signed) O. D. COCHRAN
Attorney for Plaintiff"

The only evidence introduced by plaintiff in sup-

port of said motion was the plaintiff's complaint,

the affidavits of the plaintiff, Reinhold Newberg,

and Fred Mebes all of which were filed in said

court on said July 1st, 1935. Said complaint and

said affidavits omitting the title of the court and

cause are in words and figures as follows:

''No. 3239

COMPLAINT

Comes now plaintiff and his cause of action

against defendant, alleges as follows:

1.

That at all the times herein mentioned, the

defendant, Cordovado Gold Dredging Com-
pany, was and is a mining corporation, organ-

i ized and existing under and by virtue of the
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laws of the State of Delaware and at all times

herein mentioned and now, said corporation

was and is authorized to do business in the

Territory of Alaska, with its principal office

and place of business in Alaska, at Nome. That

[2] said defendant was engaged in mining and

owns a large number of mining claims on the

Inmachuk River, in the Fairhaven mining Dis-

trict of Alaska.

2.

That the plaintiff herein is a resident of the

town of Nome, Alaska, and was such resident

at all times herein mentioned.

3.

That on or about the 23rd day of October,

1934, plaintiff loaned to the defendant corpor-

ation, the sum of $2500.00 in cash for the pur-

pose and with the understanding that said

money should be used in doing assessment work

on the mining claims of said corporation on

the Inmachuk River in the Fairhaven Mining

District of Alaska, in order to preserve the

title of said miniiig property in said corpora-

tion, which property real and personal is de-

scribed and set forth in Exhibit "A" attached

hereto and made a part hereof. That said

sum of money was loaned to said defendant

under an oral promise to repay the same on or

about January 1st, 1935.



Reinhold Newherg et al. 9

4.

That plaintiff has demanded payment of

said money from the said defendant, but said

defendant has refused and neglected to pay the

same or any part thereof, and said sum of

$2500.00 is now due, owing and unpaid to the

plaintiff from said defendant, together with

interest thereon at the legal rate of 8% per

annum from said 23rd day of October, 1934.

5.

That said defendant is indebted to a large

number of other creditors for various large

amounts of money, the exact amount being un-

known to plaintiff, but plaintiff alleges that

the same is in excess of $75,000. That among

said creditors of said defendant is one P. A.

Robbins, who holds a mortgage on all of the

real and personal property of said defendant

corporation, and said creditor is threatening

to foreclose and sell the assets of said corpora-

tion. The said corporation is either insolvent

or in imminent danger of insolvency and is

unable to pay any of its creditors.

6.

That it is necessary for the plaintiff to em-

ploy an attorney to conduct this action and

that the sum of $300. is a reasonable attorney's

fee in this action.
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WHEREFORE, plaintiff prays the court as

follows

:

1. For a judgment in favor of the plaintiff

and against said defendant corporation for the

sum of $2500. together with interest thereon at

8% per annum, from October 23rd, 1934 until

paid.

2. That the court appoint a receiver to take

immediate possession of all the personal and

real property of the said defendant corporation

within the jurisdiction of the court, for the

purpose of mining and operating the mining

property of said corporation in order to keep

said property intact and in order to pay plain-

tiff and all the other creditors of said corpor-

ation.

3. That plaintiff may have and recover his

costs and disbursements herein expended, in-

cluding his attorney's fees.

4. For such other and further relief as the

court may deem proper in the premises.

O. D. COCHRAN
Attorney for plaintiff. [3]

United States of America,

Territory of Alaska,

Second Division—ss.

Reinhold Newberg, being first duly sworn on

oath, deposes and says : That he is the plaintiff

in the above entitled action ; that he has heard,

and read the above and foregoing complaint,
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knows the contents thereof, and the same is

true as he verily believes.

EEINHOLD NEWBERG.

Subscribed and sworn to before me this 1st

day of July, 1935.

[Seal] O. D. COCHRAN
Notary Public in and for the Territory of

Alaska, residing at Nome. My commission

expires June 27th, 1936."

'^EXHIBIT 'A'

PERSONAL PROPERTY
All of the following personal property situ-

ated at or near Utica, Alaska on the Inmachuk

River in the Fairhaven Recording Precinct,

Second Division, Territory of Alaska, to-wit:

About six miles of hydraulic pipe ranging in

diameter from 8 to 30 inches; three hydraulic

elevators ; seven hydraulic giants ; fifteen hydrau-

lic gates; four hydraulic pumps; one 1-ton

'Ford' truck (dump type) ; two caterpillars or

tractors ; two automobiles ; miscellaneous assort-

ment of tools for mining ; mining machinery and

mining equipment; all the camp, camp outfits;

kitchen and cooking utensils ; assortment of gen-

eral merchandise; blacksmith shop with the

tools (welding equipment, anvils, forges, etc.).

REAL PROPERTY
All of the following mining claims and mining

property situate on or adjacent to the Inmachuk
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Eiver at or near Utica, Alaska in the Fair-

haven Precinct, Territory of Alaska, Second

Division, described as follows:

Placer Mining Claims: 'No. 12 Below Han-

num Bench or Old Channel', 'No. 13 Below

Hanniim or Badger Bench', 'No. 14 Below

Hannum or Black Gold Bench', 'Utica Associa-

tion of 160 acres', 'No. 7 Below Hannum', 'No.

7 Bench Below Hannum', 'No. 8 Below Han-

num', 'No. 8 Bench Below Hannum', 'No. 5%
Bench Below Pinnell left limit', 'No. 9 Bench

Below Hannum', 'No. 6 Bench Below Pinnell,

left limit', 'No. 7 Bench Below Pinnell, left

limit', 'No. 8 Below Pinnell', 'Homestake', 'Dis-

covery on Pinnell Creek', 'Discovery Bench

No. 1 on Pinnell Creek', 'Discovery Bench No.

2', 'No. 11/2 Below Discovery on Pinnell', 'No.

3 Bench' 'No. 1 Below Discovery on Pinnell',

'No. 2% Below Discovery on Pinnell', 'No. 4

Bench', 'No. 4% Bench', 'No. 5 Bench Below

Discovery on Pinnell', (Nos. 4, 5, 6, 9 and 9

Fraction Below Hannum on the Inmachuk

River', Also 'Nos. 1, 2, 3 Nash Fraction, also

known as 'No. 5 and 5% Below Pinnell on the

Inmachuk River', 'Nos. 4 and 5 Below Pinnell

on the Inmachuk River', 'Nos. 1, 2, 3, 4, and 5

Above Hannum, patented claims, on the In-

machuk River', 'No. 4 Bench Below Pinnell on

the Inmachuk River', 'Dashley Group' composed

of 'Sunflower', 'Superior', 'Rainbow' and 'Lit-

tle Rainbow Claims', 'Polar Bear Group' com-
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posed of 'Polar Bear', 'Arctic', 'North Star',

'Eagle' and 'Good Luck Bench', all on the In-

machuk River; the Ditch and Water rights

known as the Fairhaven Ditch which extends

from Imruk Lake to the Mining Claims above-

named, with all laterals, branches, extensions

and siphons appurtenant to said ditch system

and all the water rights to the water flowing

through said ditch system.

[Endorsed] : Filed in The Office of the Clerk

of the District Court of the Territory of Alaska,

Second Divsion at Nome July 1, 1935. Elmer

Rydeen, Clerk, by Norvin W. Lewis, Deputy.

[4]

AFFIDAVIT OF THE PLAINTIFF
REINHOLD NEWBERG

"No. 3239

AFFIDAVIT OF REINHOLD NEWBERG.
United States of America,

Territory of Alaska,

Second Division—ss.

Reinhold Newberg, being first duly sworn on

oath, deposes and says he is the plaintiff in the

above entitled action;

That the defendant is a mining corporation

owning and controlling about seven miles of

placer mining property on the Inmachuck

River, in the Fairhaven Mining District, Sec-

ond Division, Territory of Alaska, about 140

miles North of Nome. That said mining prop-



14 Percy A. RoVbins vs.

erty consists of fifty or sixty adjacent placer

mining claims, all bearing and containing gold-

bearing gravel. That connected with said mining

property is a water-right in a lake in the moun-

tain about forty miles distant from said prop-

erty, and the waters of said lake are brought

down in a large ditch about forty miles in length

from the intake on said lake to the said placer

mining grounds. That the defendant owns and

has connected with its mining operations a com-

plete hydraulic plant, consisting of about two

miles of hydraulic water pipe, which conveys

the water from said ditch to the hydraulic ele-

vator. That said defendant owns two or three

complete elevators, together with nozzles,

giants, hose, boxes, sluices and other equipment

for use in hydraulic mining on said placer

grounds. That said defendant has expended a

large amount of money getting said plant ready

for hydraulic mining during the present Siun-

mer. It has its ditch in good condition ready

for use, after expending a great deal of labor

thereon. It has its elevators set and ready for

immediate use in some of its best mining

ground. It has a portion of a pit stripped and

ready for the gold-bearing gravel to be sent

through the boxes and the gold extracted there-

from.

That one P. A. Robbins, claims to have a mort-

gage, securing four promissory notes executed

by the said corporation, one in the sum of
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$10,000. due June 1st, 1935; one in the sum of

$10,000 due September 1st, 1935; one in the

sum of $10,000 due October 1st, 1935 ; and the

other in the sum of $10,000 due November 1st,

1935. That besides said indebtedness, said cor-

poration is indebted to affiant in the sum of

$2500., with interest and attorney's fees as set

forth in plaintiff's complaint. That in addition

thereto, said defendant is indebted to some of

the laborers who have worked on said mining

claims and said ditch during the past five or six

months. Also said defendant is indebted to a

number of other creditors in Nome and else-

where, in large sums of money, the exact amount

and the names of some of said creditors being

imknown to affiant. Some of them, however, are

Fred Mebes, A. Polet, J. F. Devine, William

A. Gilmore, B. S. Mesirow, Fenten & Smith,

Victor Laurin, Ernest Balsiger and numerous

others, amounting in the aggregate to approxi-

mately $75,000.00.

That said defendant is without funds and is

unable to carry out its mining operations or

pay its oblgations, and is either insolvent, or

in inuninent danger of insolvency.

That the said creditor, P. A. Robbins, has a

mortgage upon all the real and personal prop-

erty of said defendant corporation, and is

threatening to declare all four notes due and

payable, and is threatening to commence a fore-
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closure suit against said defendant corporation

and seize by replevin, all of the personal prop-

erty, mining equipment, mining machinery, hy-

draulic pipe, elevators, sluice boxes, nozzles,

giants and all other mining tools, supplies and

equipment. That if said creditor does take pos-

session of said property and seize said mining

equipment, it will be impossible to conductmining

operations on said mining claims during the

present summer mining season of 1935. That all

said personal property connected with said ditch

and situated on said mining property, has an

estimated vakie of $75,000. and is sufficient in

value alone, without the mining claims, to sat-

isfy and pay all the creditors, if preserved and

used in connection with said mines. That if said

creditor, P. A. Robbins, is allowed to seize said

personal property or sell the same, he will ren-

der said mines worthless to the defendant and

prevent all of the unsecured creditors, includ-

ing affiant, from ever realizing money due

them. That it was the labor of the men who

have worked on said mines and on the said

ditch, with the money that affiant loaned said

defendant for assessment and development

work, that has preserved the title to said min-

ing property of the defendant. That the mort-

gage and notes of P. A. Robbins were executed

by the defendant corporation on the first day

of March, 1935, at Chicago, Illinois, without the

knowledge or consent of affiant or any of said

creditors so far as affiant knows,
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That it is necessary that the court appoint

a receiver immediately to take possession [5]

of all said property, both real and personal, be-

longing to said defendant and described in

plaintiff's complaint; and in order to pay the

creditors as well as to satisfy said mortgage,

to operate and mine said property with hy-

draulic equipment now ready and upon said

mining grounds so as to extract and take there-

from sufficient gold and gold-dust to pay all

said creditors, including said P. A. Bobbins.

The affiant believes that if the court appoint a

receiver with power to mine and operate said

ground under the present market price of gold,

said receiver will extract and take from said

mining ground during the prsent summer sea-

son, sufficient gold and gold-dust to pay said

Bobbins in full, and at least some of the other

creditors. That, if the court does not appoint

a receiver, the said Bobbins will sell the mining

equipment and mining property for the amount

of his said notes, thus preventing all the other

creditors, including affiant, from recovering

money due them, and will render said defendant

corporation insolvent. The affiant is informed

and believes that the said defendant corpora-

tion has no other property, money or assets save

and except the property described in plaintiff's

complaint.

This affidavit is made in support of plain-

tiff's motion for a receiver.

(signed) BEINHOLD NEWBEBG
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Subscribed and sworn to before me this 1st

day of July, 1935.

[Seal] (signed) O. D. COCHRAN
Notary Public in and for the Territory of

Alaska, residing at Nome. My commission

expires June 27, 1936."

AFFIDAVIT OF FRED MEBES
'^No. 3239

AFFIDAVIT OF FRED MEBES
United States of America,

Territory of Alaska,

Second Division—ss.

Fred Mebes, being first duly sworn on oath,

says:

That he is a miner by occupation and has

been engaged in active mining continuously for

the past thirty years around and about Nome,

Alaska.

That affiant has heard and read the affidavit

of Reinhold Newberg, made in support of his

motion for receiver in this case. That the facts

stated in said affidavit are true as he verily

believes, and that nearly all of said facts are

within his personal knowledge.

That the defendant corporation is indebted

to affiant in the sum of $7500., with interest

thereon and is unable to pay the same or any

part thereof.
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That affiant believes that if the Court ap-

point a receiver to operate and mine said min-

ing claims during this present Summer Season,

on account of the preparatory work already

done and the high price of gold, said receiver

will be able to extract and take sufficient gold

and gold-dust from said claims to pay said

mortgage indebtedness as well as nearly all the

other creditors. That it is absolutely necessary,

in affiant's opinion to preserve and protect said

property, that the same be mined and operated

by a receiver during this Summer, and that by

so doing, the said property will be conserved

to the defendant, and the defendant thereby

enabled to pay the other unsecured creditors,

including the plaintiff and affiant.

(signed) FRED MEBES
Subscribed and sworn to before me this 1st

day of July, 1935.

[Seal] (signed) O. D. COCHRAN
Notary Public in and for the Territory of

Alaska, residing at Nome. My commission

expires June 27, 1936." [6]

Upon consideration thereof the court on July 1st,

1935, made and entered and filed herein, the order

appointing receiver which said order omitting the

title of the court and cause is in words and figures

as follows:
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''No. 3239

ORDER APPOINTING RECEIVER.

United States of America,

Territory of Alaska,

Second Division—ss.

This matter, having come on to be heard be-

fore the undersigned Judge of the above en-

titled court upon the motion of the plaintiff for

the appointment of a receiver to take possession

and mine and operate the mining property of

the defendant corporation, plaintiff being rep-

resented by his attorney, O. D. Cochran, Esq.,

and the defendant, Cordovado Gold Dredging

Company, a Corporation, being represented in

Court by William A. Gilmore, Esq., its attor-

ney, and the Court, having heard and consid-

ered the complaint, affidavits, and being other-

v^ise fully advised in the premises;

IT IS HEREBY ORDERED AND DI-

RECTED, that the motion of the plaintiff for

the appointment of a receiver, to mine and

operate the mining property of the defendant,

Cordovado Gold Dredging Company, be and

the same is hereby granted and allowed and

John F. Devine of Nome, Alaska, a duly qualified

person, is hereby appointed receiver of the real

and personal property of the defendant Cordo-

vado Gold Dredging Company, as described in

plaintiff's complaint, and situated v^ithin the

Jurisdiction of this Court, and said receiver is
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hereby directed to file his oath as receiver and

give a bond in the sum of $10,000.00 as required

by law, and upon so qualifying, said receiver

is authorized and directed to immediately take

possession of all of said mining property, both

real and personal, and to operate the same, and

conserve the proceeds of said mining to be

distributed and disposed of under the further

orders of this Court.

Done in open court at Nome, Alaska, this

1st day of July, 1935.

(signed) J. H. S. MORISON
District Judge."

At the time of signing said order appointing a

receiver the defendant Cordovado Gold Dredging

Company, appeared in court by its attorney Wil-

liam A. Gilmore and consented to the entry of said

order appointing a receiver and consented to the

appointing of John F. Devine as such receiver.

Said order appointing receiver herein having

been made and entered in the absence of and with-

out notice to intervener, who at that time was not

a party to this cause, intervener now enters his ex-

ception thereto.

Thereupon said John F. Devine, on July 1st, 1935,

took and filed herein his oath as receiver and filed

herein his bond in the sum of $10,000.00, which was

approved by the court and thereupon on July 1st,

1935, said John F. Devine, entered upon the dis-

charge of his duties as receiver in this action.
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Be it further remembered that thereafter on July

1st, 1935, the said John F. Devine, as such receiver,

filed herein his verified petition for leave to borrow

money and issue receiver's certificates, which said

petition omitting the title of the court and cause is

in words and figures as follows:

''3239

PETITION OF RECEIVER.

To, The Hon. J. H. S. Morison, Judge of the

Above entitled Court:

Comes now John F. Devine, the receiver of

the property of the Cordovado Gold Dredging

Company, a corporation, and the defendant

above named, and respectfully shows unto the

court

:

That on the 1st day of July, 1935, by an order

duly made and entered in the above entitled

court and cause, he was appointed receiver of

the properties of the said above named [7]

defendant, and he has filed herein his bond as

such receiver, in the amount as required by

such order, and said bond has been approved

by the court; and that he has filed herein his

oath as such receiver, and is now duly qualified

as such receiver.

That by the said order appointing him such

receiver he is authorized and directed, to im-

mediately take possession of all of mining

property of the said defendant, which is

enumerated and described in the complaint of
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the plaintiff above named on file herein, and to

operate the same, and to conserve the proceeds

of mining, to be distributed and disposed of

under the further orders of this court.

That to enable him to prosecute the mining

of the said premises and to carry out the orders

of this court contained in the order appointing

him as such receiver, it will be necessary for the

receiver to employ workmen, buy provisions and

supplies necessary to board and house such

workmen at such mines, purchase from time to

time mining equipment essential for carrying

on such mining operations, provide transpor-

tation to and from said mines, and to incur

other general and essential expense in carry-

ing out his trust herein.

That the defendant herein has no funds avail-

able to the receiver with which to meet the said

obligations that will be necessary for the re-

ceiver to incur in the mining of the said prem-

ises, and that in order to meet such obligations

it is necessary that the receiver borrow suffi-

cient money to meet the said obligations as

they arise in the mining of said premises.

Wherefore your receiver prays that an order

may be made by this Honorable Court, author-

izing and directing him as such receiver to

borrow sufficient money to meet the obligations

which will be necessary for him to incur in the

mining of the said premises and in a sum not

to exceed the amount of $5000.00, and that he
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be authorized to issue his receivers certificates

for the amounts borrowed, to be repaid from

the first proceeds of the mining of said prem-

ises, and to be prior and preferred claims

against the properties of the defendant.

Dated at Nome, Alaska, the 1st day of July,

1935.

(signed) JOHN F. DEVINE,
Receiver.

United States of America,

Territory of Alaska—ss.

John F. Devine, being duly sworn says; that

he is the receiver named in the foregoing peti-

tion, that he has read the same, knows the con-

tents thereof and the same is true as he verily

believes.

(signed) JOHN F. DEVINE

Subscribed and sworn to before me the 1st

day of July, 1935.

[Seal] (signed) O. D. COCHRAN
Notary Public for Territory of Alaska. My

commission expires June 27, 1936.

(Rec'd copy July 1, 1935)

(WILLIAM A. GILMORE,
Atty. forDef.)"

Upon consideration of said petition the court on

said July 1st, 1935, made, entered and filed herein

its order authorizing receiver to borrow money and

issue receiver's certificates, which said order, omit-
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ting title of the court and cause is in words and

figures as follows:

*'No. 3239

ORDER.

This cause coming on upon the petition of

John F. Devine, the Receiver herein, for an

order of this court authorizing and directing

him as such receiver to borrow money for the

purpose of meeting the expenses of the re-

ceiver in the mining of the premises referred

to in said petition, and as directed by the for-

mer order of this court appointing the said John

F. Devine as receiver herein, and it appearing

to the court from such petition that it is neces-

sary and proper for the said receiver, to em-

ploy workmen in the mining of said premises,

to buy provisions and supplies necessary to

board and house such workmen at the mines;

purchase from time to time mining equipment

essential for carrying on mining operations, to

provide transportation to and from said mines,

and to incur other and general expense essential

in carrying out his trust herein. [8]

That the defendant has no funds available

to the said receiver with which to meet such

obligations, and that it is therefore necessary

for the said receiver to borrow sufficient money

to meet such obligations as they may arise, and

the court being now fully advised in the prem-

ises, it is
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ORDEEED, that the said Receiver be and he

is hereby authorized and directed to borrow for

the purposes above stated not to exceed the

sum of $5000.00, and to issue his Receivers cer-

tificates for such amounts as borrowed, and that

such certificates shall be repaid from the first

proceeds of the mining of the said premises,

and shall be prior and preferred claims agsinst

the property of the said defendant.

Done in open court the 1st day of July, 1935.

(signed) J. H. S. MORISON
District Judge

(O. K. as to form)

(WILLIAM A. GILMORE)
(Attorney for Def

.
; Cordovado Gold

Dredging Co.) "

All the evidence presented to and considered by

the court upon which said order authorizing the

receiver to borrow money and issue receiver's cer-

tificates is herein set forth.

And said order authorizing the receiver to bor-

row money and issue receiver's certificates having

been made in the absence of the intervener and with-

out notice to him and before he was made a party

to this action, said intervener now claims and enters

his exception thereto.

Be it further remembered that on the 10th day

of July, 1935, the court after due notice to plain-

tiff and defendant made and entered and filed its

order granting leave to said P. A. Robbins to in-
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tervene in this action which order, omitting the

title of the court and cause, is in words and figures

as follows:

''No. 3239

ORDER GRANTING LEAVE TO FILE
COMPLAINT IN INTERVENTION.

The petition and motion of Percy A. Robbins

praying for an order that he be made a party

to this action and allowed to file complaint in

intervention, a copy of which proposed com-

plaint in intervention is annexed to said motion

and petition coming on regularly to be heard

in open court, Ira D. Orton, appearing as at-

torney for the petitioner Percy A. Robbins,

O. D. Cochran appearing as attorney for plain-

tiff, and W. A. Gilmore as attorney for defend-

ant. Whereupon the attorneys for the plaintiff

and defendant having stated in open court that

they had no objection to the filing the said pro-

posed complaint in intervention and the court

being fully advised is hereby ordered that the

said P. A. Robbins be made a party to this cause

and be allowed to file said proposed complaint

in intervention w^hich has been already duly

served on the attorney for both plaintiff and

defendant.

Dated at Nome, Alaska, July 10, 1935.

(signed) J. H. S. MORISON
U. S. District Judge

Orig. Filed July 10, 1935."
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Thereupon said intervener P. A. Robbins, filed

herein his complaint in intervention which is in

words and figures as follows: [9]

[Title of Court and Cause.]

COMPLAINT IN INTEEVENTION.

Comes now PERCY A. ROBBINS and by leave

of Court first had and obtained, files this his com-

plaint in intervention in this action and alleges as

follows

:

1. The defendant CORDOVADO GOLD
DREDGING COMPANY is and was at all times

herein mentioned, a corporation organized and exist-

ing under the laws of the State of Delaware and

engaged in business in the Territory of Alaska,

Second Division.

2. On the 1st day of March, 1935, the defendant

for value received, made, executed and delivered to

the intervener, four certain promissory notes in

words, figures and letters as follows:

''$10,000.00 Chicago, Illinois, March 1st, 1935.

"On or before June 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. ROBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND AND NO/100 ($10,000.00) Dollars in

lawful money of the United States of America, of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per

annum from date until paid, for value received.

Interest to be paid at maturity and if not so paid
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the whole sum of both principal and interest to

become immediately due and collectible at the option

of the holder of this Note. And in case suit or action

is instituted to collect this Note, or any portion

thereof the undersigned promises and agrees to pay

in addition to the costs and disbursements provided

by statute, a reasonable sum of like lawful money,

for Attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary"

Due June 1, 1935.

At First National Bank of

Chicago, Chicago, Illinois.

"$10,000.00 Chicago, Illinois, March 1st, 1935.

'*0n or before September 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. ROBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND and No/100 ($10,000.00) Dollars in

lawful money of the United States of America, of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per

annum from date until paid, for value received.

Interest to be paid at maturity and if not so paid

the whole sum of both principal and interest to



30 Percy A. Boh'hins vs.

become immediately due and collectible at the option

of the holder of this Note. And in case suit or action

is instituted to collect this Note, or any portion

thereof the imdersigned promises and agrees to pay

in addition to the costs and disbursements provided

by statute, a reasonable sum of like lawful money,

for Attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary'^

Due September 1, 1935

At First National Bank of

Chicago, Chicago, Illinois. [10]

"$10,000.00 Chicago, Illinois, March 1, 1935

'

' On or before October 1st, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. ROBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND and no/100 ($10,000.00) Dollars

lawful money of the United States of America, of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per

annum from date until paid, for value received.

Interest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the option
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of the holder of this Note. And in case suit or action

is instituted to collect this Note, or any portion

thereof the undersigned promises and agrees to pay

in addition to the costs and disbursements provided

by statute, a reasonable sum of like lawful money,

for Attorney's fees in said suit or action.

CORDOVADO GOLD DEEDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary"

Due October 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.

*' $10,000.00 Chicago, Illinois, March 1st, 1935.

''On or before November 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. BOBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND & No/100 ($10,000.00) Dollars in

lawful money of the United States of America, of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per

annum from date until paid, for value received.

Interest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the option

of the holder of this Note. And in case suit or action

is instituted to collect this Note, or any portion
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thereof the undersigned promises and agrees to pay

in addition to the costs and disbursements provided

by statute, a reasonable sum of like lawful money,

for Attorney's fees in said suit or action.

CORDOVADO GOLD DREDGINa
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary'^

Due November 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.

3. Contemporaneously with the execution and

delivery to intervener of said promissory notes, the

said Cordovado Gold Dredging Company, made, exe-

cuted, acknowledged and delivered to intervener a

certain mortgage of real and personal property

situated in the Fairhaven Recording District, Ter-

ritory of Alaska, Second Division, a true copy of

which said mortgage is hereto annexed and made a

part of this complaint in intervention and marked

*' Exhibit A".

4. Said mortgage was on the day of its date duly

witnessed acknowledged and sworn to by the parties

thereto, in the words and figures as appears in said

copy "Exhibft A", so as to entitle it to be recorded

and also filed for record as a chattel mortgage and

was thereafter on the 27th day of March, 1935, filed

for record in the office of the Recorder of the said
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Fairhaven Eecording District and recorded in the

records of said district and on the same date an

executed duplicate of said mortgage was filed in the

office of said recorder as a chattel mortgage.

5. At the time of the execution of said mortgage

the Cordovado Gold Dredging Company was the

owner of the real and personal property described

therein and still is such owner, and by virtue of

said notes and mortgage securing the same, the

intervener has a first and prior lien on all the real

and personal property described in said mortgage to

secure the payment of said four promissory notes.

6. No part of the principal of said four notes or

any interest thereon has been paid and there is now

due, owing and unpaid thereon, the sum of FORTY
THOUSAND & No/100 ($40,000.00) Dollars and

interest thereon, as provided in said notes. The

intervener is still the owner and holder of said notes

and mortgage and by reason of the non-payment of

the first of said notes due on June 1st, 1935, has

declared and hereby declares all of said notes due

and payable.

7. The receiver appointed in this action has taken

possession of all the real and personal property

described in plaintiff's complaint all of which is

the same identical property described in said mort-

gage and is now actively engaged in mining and

operating the mining claims described therein and

extracting the gold and precious metals there- [11]

from. Said mining claims are valuable only for the

placer gold and precious metals contained therein
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and by such mining, the substance of the estate is

being destroyed and intervener's security destroyed

and rendered valueless.

8. The order appointing the receiver herein was

made and entered herein without and in excess of

the jurisdiction of this court and was so made and

entered erroneously and in violation of intervener's

legal and equitable rights as the owner and holder

of said notes and mortgage and also without notice

to or knowledge of the intervener.

9. The intervener alleges the following particu-

lars, wherein said order appointing receiver is with-

out and in excess of the jurisdiction of the court and

is erroneous.

a. The complaint in this action does not

state facts sufficient to constitute a cause of

action for the appointment of a receiver.

b. The complaint in this action does not

state sufficient or any grounds for the appoint-

ment of a receiver.

c. The plaintiff in this action has no lien

of any kind on the property of the defendant

described in the complaint.

d. The plaintiff in this action has a plain,

speedy and adequate remedy in the ordinary

course of the law.

e. It does not appear that the plaintiff

in this action has any right title or interest in

the property described in the plaintiff's com-

plaint or any lien thereon.

f. By said order appointing receiver, the

intervener is deprived of his mortgage security



Reinhold Newherg et al. 35

for the payment of his said notes wrongfully

and unlawfully and without any due process of

law.

g. The intervener is a creditor secured by

first and prior mortgage lien on the property

described in plaintiff 's complaint and said order

appointing receiver wrongfully and unlawfully

hinders and delays the intervener in his right to

foreclose his said mortgage and to recover the

possession of the mortgaged personal property.

h. The effect of the said order appointing

receiver is not to preserve the property de-

scribed in plaintiff's complaint, but to depre-

ciate, wear out said property and to destroy the

substance of the same and render intervener's

mortgage security valueless.

i. Said order appointing receiver is in sub-

stance and effect as to intervener an injunction

restraining him from proceeding according to

law to foreclose his said mortgage and collect

the debt secured thereby to which remedy he is

lawfully entitled.

j. Said order appointing receiver is in sub-

stance and effect an injunction against inter-

venor granted without notice to intervener in

[12] an action to which he was not made a party,

wrongfully and unlawfully restraining and en-

joining intervener from prosecuting an action

to foreclose said mortgage and also from joining

in said action an action to recover possession of

the personal property de^scribed in said mort-

gage.
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k. Said order appointing receiver is the

equivalent of a seizure by attachment of the

said mortgaged personal property without the

payment or tender to the intervener mortgagee,

the amount of the mortgage debt and interest or

depositing the amount thereof with the recorder

of the said Fairhaven Recording District or

Precinct, which was not done.

1. Said order appointing receiver is in ex-

cess of the jurisdiction of the court and er-

roneous in that the defendant is a foreign cor-

poration.

m. Said order appointing receiver is in ex-

cess of the jurisdiction of the court and er-

roneous in authorizing and directing the re-

ceiver, to take possession of the said real and

personal property under mortgage to intervener.

n. Said order appointing receiver is in ex-

cess of the jurisdiction of the court in authoriz-

ing and directing the receiver to operate the said

real and personal property under mortgage to

intervener and to mine said property under

mortgage to intervener.

WHEREFORE intervener moves and prays the

court that said order appointing receiver be vacated

and set aside.

LYONS & ORTON
IRA D. ORTON,

Attorneys for Intervener.
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United States of America,

Territory of Alaska,

Second Division—ss.

IRA D. OETON being first duly sworn; says: I

am the attorney for Percy A. Robbins, the inter-

vener named in the foregoing complaint in inter-

vention; I have read said complaint in intervention

and know its contents and the same is true as I

verily believe. The reason why this verification is

made by affiant instead of said Percy A. Robbins in

person, is because said Percy A. Robbins is a non-

resident of and absent from the [13] Territory of

Alaska.

IRA D. ORTON.

Subscribed and sworn to before me this 5th day

of July, 1935.

[Notary Seal] RUTH WALSH,
Notary Public for the Territory of Alaska, resid-

ing at Nome, Alaska. My commission expires

July 5, 1936.

EXHIBIT ''A"

MORTGAGE OF REAL AND PERSONAL
PROPERTY.

THIS MORTGAGE OF REAL AND PER-
SONAL PROPERTY, made and executed this 1st

day of March, 1935, by CORDOVADO GOLD
DREDGING COMPANY, a Delaware corporation

entitled to do business in the Territory of Alaska,
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party of the first part, Mortgagor, and PERCY A.

BOBBINS, party of the second part Mortgagee,

WITNESSETH:
That for and in consideration of the sum of Ten

Dollars ($10.00) and other valuable considerations,

receipt of which is hereby acknowledged, the party

of the first part has sold, assigned, transferred and

conveyed and does by these presents sell, assign,

transfer and convey to the party of the second part

the following described real and personal property

situate in the Fairhaven Recording District, Ter-

ritory of Alaska, Second Division.

PERSONAL PROPERTY.
All that certain personal property purchased by

Keith Roberts at United States Marshal's sale on

the 2d day of August, 1933, under execution issued

out of the District Court for the Territory of

Alaska, Second Division, in that certain action in

said court entitled "J. S. Stangroom, plaintiff, vs.

A. V. Cordovado and Cordovado Cold Dredging

Company, Defendants, No. 3188"; said personal

property is more particularly described in United

States Marshal's Bill of Sale issued on the 7th

day of August, 1933, and recorded in Book 66, at

pages 297 and 298 of the records of the Fairhaven

Recording District, Territory of Alaska, Second

Division. Also all additional personal property and

mining equipment which the party of the first part

may acquire in conducting its mining operations on
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the placer claims and ditch system hereinafter

described.

EEAL PROPERTY.
All those certain placer mining claims and other

property situate in the Fairhaven Recording Dis-

trict, Territory of Alaska, Second Division, desig-

nated and described as follows:

Placer mining claims known and designated as

:

''No. 12 Below Hannum Bench or Old Channel"

"No. 13 Below Hannum or Badger Bench"

"No. 14 Below Hannum or Black Gold Bench"

"Utica Association of 160 acres"

"No. 7 Below Hannum"
"No. 7 Bench Below Hannum"
"No. 8 Below Hannum"
"No. 8 Bench Below Hannum" [14]

"No. 5% Bench Below Pinnell, left limit"

"No. 9 Bench Below Hannum"
"No. 6 Bench Below Pinnell, left limit"

"No. 7 Bench below Pinnell, left limit"

"No. 8 Below Pinnell"

"Homestake"

"Discovery on Pinnell Creek"

"Discovery Bench No. 1 on Pinnell Creek"

"Discovery Bench No. 2"

"No. 1% Below Discovery on Pinnell"

"No. 3 Bench"'

"No. 1 Below Discovery on Pinnell"

"No. 2% Below Discovery on Pinnell", "No. 4

Bench",

"No. 41/2 Bench"
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**Nos. 4, 5, 6, 9 and 9 Fraction Below Hannum on

the Inmachuk River"

"No. 5 Bench Below Discovery on Pinnell"

Also "Nos. 1, 2, 3 Nash Fraction, Also known as

No. 5 and 5% Below Pinnell on the Inmachuk

River"

''Nos. 4 and 5 Below Pinnell on the Inmachuk

River"

"Nos. 1, 2, 3, 4, and 5 above Hannum, patented

claims on the Inmachuk River"

"No. 4 Bench Below Pinnell on the Inmachuk

River '

'

"Dashley Group" composed of the "Sunflower,"

"Superior", "Rainbow", and "Little Rainbow"

claims, "Polar Bear Group" composed of "Polar

Bear", "Arctic", "North Star", "Eagle "and "Good

Luck Bench" all on the Inmachuk River; the ditch

and water rights known as the Fairhaven Ditch

which extends from Imruk Lake to the mining

claims above named, with all laterals, branches, ex-

tensions and siphons appurtenant to said ditch sys-

tem and all the water rights to the water flowing

through said ditch system."

This instrument is intended as a mortgage to se-

cure the payment of four (4) certain promissory

notes bearing even date herewith and executed by

the party of the first part and payable to the party

of the second part or his order. Said four promis-

sory notes are in words and figures as follows:"
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** $10,000.00 Chicago, Illinois, March 1st, 1935.

"On or before June 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. ROBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND AND No/100 ($10,000.00) Dollars in

lawful money of the United States of America, of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per

annum from date until paid, for value received.

Interest to be paid at maturity and if not so paid

'the whole sum of both principal and interest to

become immediately due and collectible at the option

of the holder of this Note. And in case suit or action

is instituted to collect this Note, or any portion

thereof the undersigned promises and agrees to pay

in addition to the costs and disbursements provided

by statute, a reasonable sum in like lawful money,

for Attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary"

Due June 1, 1935.

At First National Bank of

Chicago, Chicago, Illinois.
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"$10,000.00 Chicago, Illinois, March 1st, 1935.

"On or before September 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. BOBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND and No/100 ($10,000.00) Dollars in

lawful money of the United States of America, of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per

annum from date until paid, for value received.

Interest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the option

of the holder of this Note. And in case suit or action

is instituted to collect this Note, or any portion

thereof the undersigned promises and agrees to pay

in addition to the costs and disbursements provided

by statute, a reasonable sum of like lawful money,

for Attorney's fees in said suit or action. [15]

COEDOYADO GOLD DREDGING
COMPANY,
By A. Y. Cordovado, President

Attest: Wm. A. Smith, Secretary"

Due September 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.



Remhold New})erg et dl. 43

'' $10,000.00 Chicago, Illinois, March 1st, 1935.

"On or before October 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. BOBBINS at First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND and No/100 ($10,000.00) Dollars in

lawful money of the United States of America, of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per

annum from date until paid, for value received.

Interest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the option

of the holder of this Note. And in case suit or action

is instituted to collect this Note, or any portion

thereof the undersigned promises and agrees to pay

in addition to the costs and disbursements provided

by statute, a reasonable sum of like lawful money,

for attorney's fees in said suit or action.

COEDOVADO COLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary"

Due October 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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*' $10,000.00 Chicago, Illinois, March 1st, 1935.

'

'On or before November 1, 1935, after date, with-

out grace the undersigned promises to pay to the

order of PERCY A. BOBBINS at the First Na-

tional Bank of Chicago, Chicago, Illinois, TEN
THOUSAND and No/100 ($10,000.00) Dollars in

lawful money of the United States of America, of

the present standard value, with interest thereon, in

like lawful money, at the rate of 6 per cent per

annum from date until paid, for value received.

Interest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the option

of the holder of this Note. And in case suit or action

is instituted to collect this Note, or any portion

thereof the undersigned promises and agrees to pay

in addition to the costs and disbursements provided

by statute, a reasonable sum of like lawful money,

for Attorney's fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,
By A. V. Cordovado, President

Attest: Wm. A. Smith, Secretary"

Due November 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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"And if the party of the first part shall fully

pay said promissory notes and interest thereon when

the same fall due, this instrument shall be void,

otherwise it shall be in full force and effect, and

may be foreclosed in any court of competent juris-

diction. If any of said notes or any interest there-

on be not paid when due, all of said notes remain-

ing unpaid shall become immediately due and pay-

able.

Party of the first part agrees and promises to do

the annual labor required by law on all of said

placer claims that are not patented, without any

expense to second party. In event said first party

should fail or refuse to perform said assessment

work, the party of the second part may enter on

said premises and perform the same, but shall be

under no obligation to do so; and in the event the

party of the second part does perform said assess-

ment work under the provisions of this agreement,

the costs thereof shall be added to and become a

part of the indebtedness hereby secured and be

repayable with interest at the rate of six per cent

per annum by party of the first part to party of

the second part.

Party of the first part further agrees to keep

all said property hereby mortgaged at all times

free from all liens of every kind and to permit the

party of the second part free access to said premises

to post thereon notices of non-liability for liens of

all kinds, and party of the first part hereby grants

permission to party of the second part to post on
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said premises during the existence of this mort-

gage all lawful notices whatever. [16]

In any suit that may be commenced to foreclose

this mortgage a reasonable attorney's fee shall be

allowed to plaintiff in said suit.

If the first party commit any breach of this mort-

gage agreement, foreclosure thereof may be had

immediately.

IN WITNESS WHEREOF the party of the first

jjart has caused this instrument to be executed in

its corporate name and sealed with its corporate

seal by its President and attested by its Secretary,

by authority of the Board of Directors of said cor-

poration, at the City of Chicago, State of Illinois,

this 1st day of March, 1935.

CORDOVADO GOLD DREDGING
COMPANY

[Corporate Seal] By A. V. CORDOVADO
President

Attest: WM. A. SMITH
Secretary

Signed, Sealed and delivered in the presence of:

H. S. RILEY
CARL DREUTZER.

State of Illinois,

County of Cook—ss.

On this 1st day of March, 1935, before me, the

undersigned, a Notary Public for the State of Ill-

inois, residing in the City of Chicago, personally

appeared A. V. Cordovado and Wm. A. Smith, to

me personally known to be the same identical per-
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sons who respectively executed and attested the

foregoing instrument in the name of Cordovado

Gold Dredging Company, as President and Secre-

tary respectively thereof, and they acknowledged

to me that they executed and attested the same in

the name of said Cordovado Gold Dredging Com-

pany as its free act and deed, for the uses and pur-

poses therein mentioned; and said A. V. Cordovado

and Wm. A. Smith, being by me each first duly

sworn on oath stated that they are respectively the

President and Secretary of said Cordovado Gold

Dredging Company, and that they executed the

foregoing mortgage in the name of said Cordovado

Gold Dredging Company by authority and direction

of the Board of Directors of said Cordovado Gold

Dredging Company and affixed its corporate seal

thereto by like authority, and that the seal affixed

thereto is the genuine corporate seal of said corpor-

ation, Cordovado Gold Dredging Company.

A. V. CORDOVADO
WM. A. SMITH

Subscribed and sworn to before me this 1st day

of March, 1935.

[Seal of Notary] PEARLE M. NIGHTSER
Notary Public for the State of Illinois, residing at

Chicago. My commission expires August 17,

1937.

State of Illinois,

Cook County—ss.

A. V. Cordovado and Wm. A. Smith, being each

first duly sw^orn say : That they are respectively the
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President and the Secretary of Cordovado Gold

Dredging Company, the corporation that executed

the foregoing mortgage of personal property; that

the same is made in good faith to secure the amount

named therein, and without any design to hinder,

delay or defraud creditors.

A. V. CORDOVADO
WM. A. SMITH

Subscribed and sworn to before me this 1st day

of March, 1935.

[Seal of Notary] PEARLE M. NIGHTSER
Notary Public for the State of Illinois, residing at

Chicago. My commission expires August 17,

1937. [17]

State of Illinois,

County of Cook—ss.

PERCY A. ROBBINS being first duly sworn on

oath says : That he is the party of the Second part,

Mortgagee, named in the foregoing mortgage; that

said mortgage is made in good faith to secure the

amount named therein, and without any design to

hinder, delay or defraud creditors.

PERCY A. ROBBINS

Subscribed and sworn to before me this 1st day

of March, 1935.

PEARLE M. NIGHTSER
Notary Public for the State of Illinois, residing at

Chicago. My commission expires August 17,

1937.
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And now to make all the matters and things

herein set forth fully of record, the said P. A.

Robbins intervener, presents this his Bill of Ex-

ceptions and prays that the same be settled and

allowed.

LYONS & ORTON
IRA D. ORTON

Attorneys for Intervener P. A. Robbins

Service of the foregoing proposed Bill of Excep-

tions is hereby admitted this 19 day of July, 1935.

O. D. COCHRAN
Attorney for Plaintiff

WILLIAM A. OILMORE
Attorney for Defendant.

The foregoing Bill of Exceptions having been

served, filed and presented for settlement within the

time fixed by law and the rules of the Court and

being found true and correct is hereby settled and

allowed this 3 day of August, 1935, being a regular

day in the same term of court as the orders therein

set forth were made and entered.

J. H. S. MORISON
Judge of the District Court for the

Territory of Alaska, Second Division

[Endorsed] : Refiled after Settlement in the Office

of the Clerk of the District Court of the Territory

of Alaska, Second Division at Nome Aug. 3, 1935.

Aimer Rydeen, Clerk, by Norvin W. Lewis, Deputy.

[18]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS ON APPEAL.

AND now on this 29 day of July, 1935, conies the

intervener, Percy A. Robbins, by his attorneys and

assigns the following errors as having been made

by the Court in making and entering the order and

decree on July 1st, 1935, appointing John F. De-

vine receiver of the defendant Cordovado Gold

Dredging Company, a corporation, upon which

errors said intervener will and does rely upon his

appeal from said order and decree to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

1. The complaint in this action does not state

facts sufficient to constitute a cause of action for

receiver.

2. The complaint in this action does not state

sufficient or any grounds for the appointment of a

receiver.

3. There is error in said order and decree in

this, that it does not appear that plaintiff has any

right, title or interest in the property described

in the complaint on any lien thereon.

4. There is error in said order and decree in

this, that the plaintiff is only a simple contract

creditor of the defendant corporation, Cordovado

Gold Dredging Company and had not obtained any

judgment against said defendant corporation, or

any lien on its property or any part thereof.

5. The plaintiff in this action has a plain, speedy

and adequate remedy in the ordinary course of the

law. [19]
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6. Said order and decree is erroneous in that

thereby the intervener is thereby deprived of his

first mortgage security for his unpaid notes of

Forty Thousand & no/100 ($40,000.00) Dollars and

interest thereon as set forth in his complaint in

intervention without due process of law.

7. Said order and decree is erroneous in this

that, the intervener is a creditor secured by first

and prior mortgage lien on the property described

in plaintiff's complaint and said order appointing

receiver wrongfully and unlawfully hinders and

delays the intervener in his right to foreclose his

said mortgage and to recover the possession of the

mortgaged personal property.

8. Said order and decree is erroneous in this,

that said order is in substance and effect a wrong-

ful injunction restraining and enjoining the inter-

vener from proceeding according to law to fore-

close his first mortgage on the property, described

in the complaint to which remedy he is lawfully

entitled.

9. Said order and decree is erroneous in this,

that it is in substance and effect an injunction against

intervener granted without notice to intervener in

an action to which he was not made a party, wrong-

fully and unlawfully restraining and enjoining in-

tervener from prosecuting an action to foreclose

said mortgage and also from joining in said action

an action to recover possession of the personal

property described in said mortgage.

10. Said order and decree is erroneous in this,

that it is the equivalent of a seizure by attachment
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of the said mortgaged personal property without

the payment or tender to the intervener mortgagee,

the amount of the mortgage debt and interest or

depositing the amount thereof with the recorder of

the said Fairhaven Recording District or Precinct,

which was not done.

11. Said order and decree is erroneous in this,

that it wrongfully authorizes the receiver to take

possession of the real and personal property under

mortgage to intervener. [20]

12. Said order and decree is erroneous in this,

that the effect of said order and decree is not to

preserve the property described in the complaint,

but to destroy and depreciate and wear out the

same and to destroy the substance of the estate of

the real property under mortgage to intervener and

render intervener's mortgage security valueless.

13. Said order and decree is erroneous in auth-

orizing the receiver to mine and operate the mining

claims described in plaintiff's complaint and to

extract gold therefrom, thus destroying the sub-

stance of the estate.

14. Said order and decree is erroneous in this,

that the defendant is a foreign corporation.

WHEREFORE, intervener, Percy A. Robbins,

prays that said order and decree be reversed and

that said intervener be restored to all things he

has lost thereby.

LYONS & ORTON,
IRA D. ORTON
CARL DREUTZER

Attorneys for Percy A. Robbins, Intervener.
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Copy received July 29, 1935.

O. D. COCHRAN
Atty for Plf & John P. Devine, Receiver

[LEROY M. SULLIVAN
Atty for Cordovado Gold Dredging Co., Def.

[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. July 29, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [21]

[Title of Court and Cause.]

PETITION FOR APPEAL.

The above named intervener, Percy A. Robbins,

conceiving himself aggrieved by the order and de-

cree of the above entitled court made and entered

in the above entitled cause on July 1st, appointing

John F. Devine receiver of the defendant corpora-

tion Cordovado Gold Dredging Company, does

hereby appeal from said order and decree and the

whole and every part thereof to the United States

Circuit Court of Appeals for the Ninth Circuit,

for the reasons specified in the assignment of errors,

which is filed herewith, and he prays that this ap-

peal may be allowed and that a transcript of the

record proceedings and papers upon which said

order and decree was made duly authenticated may
be sent to said United States Circuit Court of Ap-

peals for the Ninth Circuit.
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And said intervener further prays that an order

be made fixing the amount of security to be given

upon said appeal.

LYONS & OETON
IRA D. ORTON
CARL DREUTZER

Attorneys for intervener,

Percy A. Robbins.

The appeal prayed for in the foregoing petition is

hereby allowed appellant to give bond for costs in

the sum of $250.00.

Done in Open Court at Nome, July 29, 1935.

J. H. S. MORISON
Judge of the District Court, Territory

of Alaska, Second Division.

Copy received July 29, 1935

O. D. COCHRAN
Atty for Plf & J F Devine, Receiver.

LEROY M. SULLIVAN
Atty for Cordovado Gold Dredging Co.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome, July 29, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.

Rec. O & J Vol. 13, page 182 [22]
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[Title of Court and Cause.]

BOND OF APPEAL

KNOW ALL MEN BY THESE PRESENTS,
that, Percy A. Robbins, as principal and National

Surety Corporation, a corporation as surety are

held and firmly bound to Reinhold Newberg, plain-

tiff, in the above entitled action, Cordovado Gold

Dredging Company, a corporation defendant therein

and John F. Devine, receiver of said Cordovado

Gold Dredging Company, a corporation, in the sum

of Two Hundred & Fifty ($250.00) Dollars to which

payment well and truly to be made, we bind our-

selves and our executors, administrators and assigns,

jointly and severally by these presents.

Sealed with our seals and dated this 29th day of

July, 1935.

WHEREAS on July 1st, 1935, at the District

Court of the Territory of Alaska, for the Second

Division, in a suit depending in said Court, between

Reinhold Newberg as plaintiff and Cordovado Gold

Dredging Company, a corporation as defendant,

wherein said Percy A. Robbins is now intervener,

an order and decree was made and entered, appoint-

ing John F. Devine, receiver of said defendant Cor-

dovado Gold Dredging Company and the said Percy

A. Robbins having taken and prosecuted an appeal

to the United States Circuit Court of Appeals of

the Ninth Circuit to reverse said order and decree,

which appeal has been allowed and a citation is

about to be issued to said plaintiff, defendant and

said John F. Devine, receiver, citing and admon-

ishing them to be and appear at the United States
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Circuit Court of Appeals to be held at San Fran-

cisco, California on the day named in the cita-

tion. [23]

Now the condition of the above named obliga-

tion is such, that if the said intervener Percy A.

Bobbins shall prosecute said appeal to effect and

answer all costs if he fails to make his plea good,

then this obligation to be void; else to remain in

full force and virtue.

[Seal] PERCY A. ROBBINS
By IRA D. ORTON,

his Attorney

Principal

[Seal] NATIONAL SURETY
CORPORATION

By J. S. STANGROOM
Attorney in Fact

By HUGH O'NEILL
Attorney in Fact

Surety.

The foregoing bond for costs is hereby approved.

Done in Open Court at Nome, Alaska, on this

30th day of July, 1935, being a regular day in the

same term at which the order and decree appealed

from was made and entered.

J. H. S. MORISON
Judge of the District Court of the Terri-

tory of Alaska, Second Division.

[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome July 30, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [24]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS ON APPEAL.

And now on this 27th day of July, 1935, comes

the intervener, Percy A. Robbins, by his attorneys

and assigns the following errors as having been

made by the Court in making and entering the

order and decree on July 1st, 1935 authorizing John

F. Devine receiver of the defendant Cordovado Gold

Dredging Company, a corporation, to borrow money

and issue receiver's certificates, upon which errors

said intervener will and does rely upon his appeal

from said order and decree to the United States

Circuit Court of Appeals for the Ninth Circuit.

1. Said order and decree is erroneous in that it

wrongfully and unlawfully authorizes said John F.

Devine, receiver of Cordovado Gold Dredging Com-

pany, a corporation to create an indebtedness which

shall be prior and superior to the lien of interven-

er's first mortgage indebtedness, which was a right

already vested.

2. Said order and decree is erroneous in this,

that it authorizes said John F. Devine, receiver of

Cordovado Gold Dredging Company, a corporation,

to create an indebtedness to mine and operate the

mining property of defendant, a private corpora-

tion and make said indebtedness prior to the vested

rights and lien of intervener's notes secured.

WHEREFORE, intervener, Percy A. Robbins,
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prays that said order and decree be reversed and

that said intervener be restored to all things he has

lost thereby.

LYONS & ORTON
IRA D. ORTON
CARL DREUTZER
Attorneys for Percy A. Robbins

Intervener. [25]

Copy received July 29, 1935.

O. D. COCHRAN
Atty. for Ptf. & J. F. Devine, Receiver

LEROY M. SULLIVAN
Atty. for Cordovado Gold Dredging Co.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. July 29, 1935. Aimer Rydeen,

Clerk, by Norwin W. Lewis, Deputy. [26]

[Title of Court and Cause.]

PETITION FOR APPEAL.

The above named intervener, Percy A. Robbins,

conceiving himself aggrieved by the order and de-

cree of the above entitled court made and entered

in the above entitled cause on July 1st, authorizing

John F. Devine, receiver appointed herein to bor-

row money and issue receiver's certificates, does

hereby appeal from said order and decree and the

whole and every part thereof to the United States

Circuit Court of Appeals for the ninth Circuit, for

the reasons specified in the assignment of errors,

which is filed herewith, and he prays that this ap-
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peal may be allowed and that a transcript of the

record proceedings and papers upon which said

order and decree was made duly authenticated may
be sent to said United States Circuit Court of Ap-

peals for the Ninth Circuit.

And said intervener further prays that an order

be made fixing the amount of security to be given

upon said appeal.

LYONS & ORTON
IRA D. ORTON
CARL DREUTZER

Attorneys for intervener

Percy A. Robbins.

The appeal prayed for in the foregoing petition

is hereby allowed appellant to give bond for costs

in the sum of $250.00.

Done in Open Court at Nome, Alaska, July 29,

1935.

J. H. S. MORISON
Judge of the District Court, Territory

of Alaska, Second Division.

Copy received July 29, 1935.

O. D. COCHRAN
Atty for Ptf . & John P. Devine, Receiver.

LEROY M. SULLIVAN
Atty for Cordovado Gold Dredging Co.,

Deft.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome July 29, 1935. Aimer Rydeen,

Clerk, by Norwin W. Lewis, Deputy. Rec. O & J

Vol. 13, page 182. [27]
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[Title of Court and Cause.]

BOND ON APPEAL
KNOW ALL MEN BY THESE PRESENTS,

that Percy A. Robbins, as principal and National

Surety Corporation, a corporation as surety are

held and firmly bound to Reinhold Newberg, plain-

tiff, in the above entitled action, John F. Devine,

receiver of said Cordovado Gold Dredging Com-

pany, a corporation and Cordovado Gold Dredging

Company, a corporation defendant therein in the

sum of Two Hundred and Fifty & no/100 ($250.00)

Dollars to which payment well and truly to be made,

we bind ourselves and our executors, administrators

and assigns, jointly and severally by these presents.

Sealed with our seals and dated this 29th day

of July, 1935.

WHEREAS on July 1st, 1935, at the District

Court of the Territory of Alaska, for the Second

Division, in a suit depending in said Court, between

Reinhold Newberg as plaintiff and Cordovado Gold

Dredging Company, a corporation as defendant,

wherein Percy A. Robbins is now intervener, an

order and decree was made and entered, author-

izing John F. Devine, receiver of said Cordovado

Gold Dredging Company, to borrow money and

issue receiver's certificates therefor, and the said

Percy A. Robbins having taken and prosecuted an

appeal to the United States Circuit Court of Ap-

peals of the Ninth Circuit to reverse said order

and decree, which appeal has been allowed and a

citation is about to be issued to said plaintiff and

defendant and said receiver, citing and admonish-
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ing them to be and appear at the United States Cir-

cuit Court of Appeals to be held at San Francisco,

California on the day named in the citation. [28]

Now the condition of the above named obligation

is such that if the said intervener, Percy A. Robbins,

shall prosecute said appeal to effect and answer all

costs if he fails to make his plea good, then this

obligation to be void; else to remain in full force

and virtue.

[Seal) PERCY A. ROBBINS
By IRA D. ORTON

his attorney

Principal.

[Seal] NATIONAL SURETY
CORPORATION

By J. S. STANGROOM
Attorney in Fact

By HUGH O'NEILL
Attorney in Fact

Surety.

The foregoing bond for costs is hereby approved.

Done in Open Court at Nome, Alaska on this 30

day of July, 1935, being a regular day in the same

term at which the order and decree appealed from

was made and entered.

J. H. S. MORISON
Judge of the District Court of the Terri-

tory of Alaska, Second Division.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division, at Nome. July 30, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [29]



62 Percy A. RoVhins vs.

[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States of America

To Reinhold Newberg, the above named plaintiff,

Cordovado Gold Dredging Company, the defendant

above named, and John F. Devine, receiver of Cor-

dovado Gold Dredging Company,

GREETING,
You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit to be held in the City

of San Francisco, in the State of California within

forty (40) days from the date of this writ, pursu-

ant to an appeal filed in the clerk's office of the

District Court of the Territory of Alaska, Second

Division, wherein Reinhold Newberg is plaintiff and

Cordovado Gold Dredging Company is defendant,

John F. Devine is receiver of the Cordovado Gold

Dredging Company and Percy A. Robbins is inter-

vener to show cause, if any there be, why the

order and decree, appointing receiver in said appeal

described, should not be corrected and reversed and

speedy justice should not be done in that behalf.

WITNESS The Honorable J. H. S. Morison,

Judge of the District Court of the Territory of

Alaska, Second Division, this 30th day of Jul}^

1935.

J. H. S. MORISON
Judge of the District Court of the Terri-

tory of Alaska, Second Division.
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Service admitted July 30, 1935.

O. D. COCHEAN
Attorney for Plaintiff, and

John F. Devine, Receiver.

LEROY M. SULLIVAN
Attorneys for defendant.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. July 30, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. Rec. O & J
Vol. 13, page 183. [30]

[Title of Court and Cause.]

CITATION ON APPEAL
The President of the United States of America,

To Reinhold Newberg, the above named plaintiff,

Cordovado Gold Dredging Company, the defendant

above named, and John F. Devine, receiver of Cor-

dovado Gold Dredging Company,

GREETING

:

You are hereby cited and admonished to be and ap-

pear in the United States Circuit Court of Appeals

for the Ninth Circuit to be held in the City of San

Francisco, in the State of California within forty

(40) days from the date of this writ, pursuant to an

appeal filed in the clerk's office of the District Court

of the Territory of Alaska, Second Division, where-

in Reinhold Newberg is plaintiff and Cordovado
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Gold Dredging Company is defendant, John F. De-

vine is receiver of the Cordovado Gold Dredging

Company and Percy A. Bobbins is intervener to

show cause, if any there be, why the order and de-

cree authorizing said receiver to borrow money and

issue receiver's certificates, in said appeal described

should not be corrected and reversed and speedy

justice should not be done in that behalf.

WITNESS the Honorable J. H. S. Morison,

Judge of the District Court of the Territory of

Alaska, Second Division, this 30th day of July,

1935.

J. H. S. MORISON
Judge of the District Court of the

Territory of Alaska, Second

Division.

Service admitted July 30, 1935.

O. D. COCHRAN
Attorney for plaintiff and

John F. Devine, receiver.

LEROY M. SULLIVAN
Attorney for defendant.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. Jul. 30, 1935. ALmer Rydeen,

Clerk, by Norvin W. Lewis. Rec. O. & J. Vol. 13,

page 183. [31]
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United States of America,

Territory of Alaska,

Second Division.—ss.

I, ALMER RYDEEN, Clerk of the District Court

for the Territory of Alaska, Second Division, do

hereby certify that the foregoing typewritten pages,

from 1 to 29, both inclusive, are a true and exact

transcript of the ORDER APPOINTING RE-

CEIVER, ORDER, (authorizing Receiver to Bor-

row Money and Issue Receiver's Certificates) BILL
OF EXCEPTIONS, (containing the following

papers. Complaint with Exhibit "A" of Real and

Personal Property, Affidavit of Reinhold Newberg,

Affidavit of Fred Mebes, Order appointing Receiver,

Order, (authorizing receiver to borrow money and

issue receiver's certificates). Order Granting Leave

to File Complaint in Intervention, Complaint in

Intervention with Exhibit "A", mortgage for real

and personal property attached), ASSIGNMENT
OF ERRORS ON APPEAL, PETITION FOR
APPEAL AND ORDER ALLOWING APPEAL,
BOND ON APPEAL, ASSIGNMENT OF ER-
RORS ON APPEAL, PETITION FOR APPEAL
AND ORDER ALLOWING APPEAL, BOND ON
APPEAL, in the case of Reinhold Newberg, Plain-

tiff, vs. Cordovado Gold Dredging Company, De-

fendant, Percy A. Robbins, Intervener, No. 3239

this Court, and of the whole thereof, as appears

from the Records and Files now on file in my office

at Nome, Alaska, and I further certify that the

original Citations on said Appeals are annexed to

this transcript.



66 Percy A. Rohhins vs.

Cost of transcript $18.25 paid by Ira D. Orton,

attorney for Intervener, Percy A. Bobbins.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said Court this 14th

day of August, 1935.

[Seal] ALMER RYDEEN, Clerk,

By NORVIN W. LEWIS,
Deputy Clerk.

[Endorsed]: No. 7997. United States Circuit

Court of Appeals for the Ninth Circuit. Percy A.

Robbins, Appellant, vs. Reinhold Nev^berg, Cordo-

vado Gold Dredging Company, and John F.

Devine, Receiver of Cordovado Gold Dredging Com-

pany, Appellees. Transcript of Record. Upon Ap-

peal from the District Court of the United States

for the Territory of Alaska, Second Division.

Filed September 30, 1935.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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STATEMENT OF THE CASE

There are two appeals under this number, one from

an order appointing the receiver, and the other from

an order authorizing the receiver to issue receiver's

certificates to the amount of $5,000. The order appoint-

ing the receiver is found on pages 2 and 3 of the tran-



script, and the order authorizing the issuance of re-

ceiver's certificates on pages 4 and 5 of the transcript.

The only evidence introduced by plaintiff in the court

below in support of his motion for the appointment of

the receiver was the plaintiff's complaint, and the affi-

davit of plaintiff and one Fred Mebes (Tr. p. 7). Rein-

hold Newberg was the plaintiff in the court below, and

will be so denominated in this brief. The Cordovado

Gold Dredging Company was the sole defendant in the

court below. The appellant, Percy A. Robbins, is the

intervener in the court below, and will be referred to

herein as the intervener.

The defendant, Cordovado Gold Dredging Com-

pany, is a Delaware corporation, engaged in business

in the Fairhaven Recording District, Territory of

Alaska, Second Division. It owns a large number of

unpatented and patented claims on the Inmachuk

River, a ditch system, water rights, and personal prop-

erty used in mining its claims. (Tr. pp. 11, 12, 13.) On

July 1, 1935, Reinhold Newberg, the plaintiff, com-

menced suit in the court below as a simple contract

creditor, without any lien of any kind, to recover judg-

ment against the Cordovado Gold Dredging Company

for $2,500.00 and interest for money loaned. (Tr. pp.

7-13.) In his complaint, in paragraph 5 thereof, he

alleged as follows (Tr. p. 9) :



"That said defendant is indebted to a large num-
ber of other creditors for various large amounts of

money, the exact amount being unknown to plain-

tiff, but plaintiff alleges that the same is in excess

of $75,000. That among said creditors of said de-

fendant is one P. A. Robbins, who holds a mort-

gage on all of the real and personal property of

said defendant corporation, and said creditor is

threatening to foreclose and sell the assets of said

corporation. The said corporation is either insol-

vent or in imminent danger of insolvency and is

unable to pay any of its creditors."

In the prayer of the complaint, in addition to a

money judgment, the plaintiff asked in paragraph 2

of his prayer, the following relief (Tr. p. 10) :

"That the court appoint a receiver to take im-

mediate possession of all the personal and real

property of the said defendant corporation within

the jurisdiction of the court, for the purpose of

mining and operating the mining property of said

corporation in order to keep said property intact

and in order to pay plaintiff and all the other cred-

itors of said corporation."

With his complaint the plaintiff filed an affidavit

setting forth certain alleged grounds for the appoint-

ment of a receiver for the property of Cordovado Gold

Dredging Company. Said affidavit (omitting formal

parts) is as follows (Tr. pp. 13-17) :

'

' That the defendant is a mining corporation own-
ing and controlling about seven miles of placer min-
ing property on the Inmachuck River, in the Fair-
haven Mining District, Second Division, Territory



of Alaska, about 140 miles North of Nome. That
said mining property consists of fifty or sixty ad-

jacent placer mining claims, all bearing and con-

taining gold-bearing gravel. That connected with
said mining property is a water-right in a lake

in the mountain about forty miles distant from
said property, and the waters of said lake are

brought down in a large ditch about forty miles in

length from the intake on said lake to the said

placer mining grounds. That the defendant owns
and has connected with its mining operations a

complete hydraulic plant, consisting of about two
miles of hydraulic water pipe, which conveys the

water from said ditch to the hydraulic elevator.

That said defendant owns tw^o or three complete
elevators, together with nozzles, giants, hose, boxes,

sluices and other equipment for use in hydraulic
mining on said placer grounds. That said defend-

ant has expended a large amount of money getting

said plant ready for hydraulic mining during the

present Summer. It has its ditch in good condi-

tion ready for use, after expending a great deal

of labor thereon. It has its elevators set and ready
for immediate use in some of its best mining
ground. It has a portion of a pit stripped and
ready for the gold-bearing gravel to be sent

through the boxes and the gold extracted there-

from,

"That one P. A. Robbins, claims to have a mort-
gage, securing four promissory notes executed by
the said corporation, one in the sum of $10,000 due
June 1st, 1935 ; one in the sum of $10,000 due Sep-

tember 1st, 1935; one in the sum of $10,000 due
October 1st, 1935; and the other in the sum of

$10,000 due November 1st, 1935. That besides said

indebtedness, said corporation is indebted to affiant

in the sum of $2500, with interest and attorney's

fees as set forth in plaintiff's complaint. That in



addition thereto, said defendant is indebted to some
of the laborers who have worked on said mining
claims and said ditch during the past five or six

months. Also said defendant is indebted to a num-
ber of other creditors in Nome and elsewhere, in

large sums of money, the exact amount and the

names of some of said creditors being unknown to

affiant. Some of them, however, are Fred Mebes,
A. Polet, J. F. Devine, William A. Gilmore, B. S.

Mesirow, Fenten & Smith, Victor Laurin, Ernest
Balsiger and numerous others, amounting in the

aggregate to approximately $75,000.00.

'

' That said defendant is without funds and is un-
able to carry out its mining operations or pay its

obligations, and is either insolvent, or in imminent
danger of insolvency.

"That the said creditor, P. A. Bobbins, has a
mortgage upon all the real and personal property
of said defendant corporation, and is threatening
to declare all four notes due and payable, and is

threatening to commence a foreclosure suit against

said defendant corporation and seize by replevin,

all of the personal property, mining equipment,
mining machinery, hydraulic pipe, elevators, sluice

boxes, nozzles, giants and all other mining tools,

supplies and equipment. That if said creditor does
take possession of said property and seize said

mining equipment, it will be impossible to conduct
mining operations on said mining claims during the
present summer mining season of 1935. That all

said personal property connected with said ditch

and situated on said mining property, has an esti-

mated value of $75,000 and is sufficient in value
alone, without the mining claims, to satisfy and pay
all the creditors, if preserved and used in connec-
tion with said mines. That if said creditor, P. A.
Bobbins, is allowed to seize said personal property



or sell the same, he will render said mines worth-
less to the defendant and prevent all of the imse-

cured creditors, including affiant, from ever realiz-

ing money due them. That it was the labor of

the men who have worked on said mines and on
the said ditch, with the money that affiant loaned
said defendant for assessment and development
work, that has preserved the title to said mining
property of the defendant. That the mortgage and
notes of P. A. Robbins were executed by the de-

fendant corporation on the first day of March,
1935, at Chicago, Illinois, without the knowledge
or consent of atfiant or any of said creditors so far

as affiant knows,

"That it is necessary that the court appoint a re-

ceiver immediately to take possession of all

said property, both real and personal, belonging

to said defendant and described in plaintiff's com-
plaint; and in order to pay the creditors as well

as to satisfy said mortgage, to operate and mine
said property with hydraulic equipment now ready
and upon said mining grounds so as to extract and
take therefrom sufficient gold and gold-dust to pay
all said creditors, including said P. A. Robbins.
The affiant believes that if the court appoint a re-

ceiver with power to mine and operate said ground
under the present market price of gold, said re-

ceiver will extract and take from said mining
ground during the present summer season, suffi-

cient gold and gold-dust to pay said Robbins in

full, and at least some of the other creditors. That,

if the court does not appoint a receiver, the said

Robbins will sell the mining equipment and min-
ing property for the amount of his said notes, thus

preventing all the other creditors, including affiant,

from recovering money due them, and will render

said defendant corporation insolvent. The affiant

is informed and believes that the said defendant



corporation has no other property, money or assets

save and except the property described in plain-

tiff's complaint.

"This affidavit is made in support of plaintiff's

motion for a receiver.

(Signed) REINHOLD NEWBERG."

A shorter similar affidavit of Fred Mebes, another

alleged creditor, was also filed. Mr. Mebes in his affi-

davit said in part (Tr. 19) :

"That affiant believes that if the Court appoint

a receiver to operate and mine said mining claims

during this present Summer season, on account

of the preparatory work already done and the

high price of gold, said receiver will be able to

extract and take sufficient gold and gold-dust from
said claims to pay said mortgage indebtedness as

well as nearly all the other creditors. That it is

absolutely necessary, in affiant's opinion to pre-

serve and protect said property, that the same be
mined and operated by a receiver during this Sum-
mer, and that by so doing, the said property will

be conserved to the defendant, and the defendant
thereby enabled to pay the other unsecured cred-

itors, including the plaintiff and affiant."

It also appears in the bill of exceptions (Tr. 21) that

"at the time of signing said order appointing receiver

the defendant, Cordovado Gold Dredging Company,

appeared in court, by its attorney, William A. Gilmore,

and consented to the entry of said order appointing re-

ceiver, and consented to the appointment of John F.

Devine as such receiver."
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On the showing made by plaintiff's complaint, the

two affidavits above referred to and the consent of the

defendant Cordovado Gold Dredging Company, the

court below immediately signed the order appointing

John F. Devine receiver of "the real and personal prop-

erty of the defendant Cordovado Gold Dredging Com-

pany, as described in plaintiff's complaint." The re-

ceiver's bond was fixed at $10,000, and upon qualify-

ing, the receiver was "authorized and directed to im-

mediately take possession of all of said mining prop-

erty, both real and personal, and to operate the same

and conserve the proceeds of said mining, to be distrib-

uted and disposed of under the further orders of this

court." (Tr., pp. 2-3.) The receiver thereupon quali-

fied, and the same day of his appointment filed a pe-

tition for authority to issue receiver's certificates in

order to borrow money to operate the mines. (Tr., pp.

22-24.) The court immediately made the order author-

izing the issuance of receiver's certificates to the

amount of $5,000, to enable the receiver to borrow

money to operate the mines and pay his expenses, and

in said order provided "that such certificates be re-

paid from the first proceeds of the mining of said

premises, and shall be prior and preferred claims

against the property of said defendant." (Tr., pp. 25-

26.)



On July 10, 1935, the intervener, Percy A. Robbins,

was by the court granted leave to intervene in the suit,

the order providing that said "P. A. Robbins be made

a party to this cause and be allowed to file said pro-

posed complaint in intervention which has been already

duly served on the attorney for both plaintiff and de-

fendant." (Tr. p. 27.)

Thereupon the complaint in intervention was filed.

(Tr. p. 28.) The complaint in intervention sets up the

execution, for value received, on March 1, 1935, by Cor-

dovado Gold Dredging Company, to intervener, Percy

A. Robbins, of four promissory notes of $10,000 each,

due respectively on or before June 1, 1935, September

1, 1935, October 1, 1935, and November 1, 1935, bearing

interest from date at 6% per annum, and the execu-

tion of a mortgage by said Cordovado Gold Dredging

Company to secure said promissory notes, covering the

real and personal property of said company described

in plaintiff's complaint. (Tr. pp. 28-48.) A copy of the

mortgage is attached to and made a part of the com-

plaint in intervention as Exhibit "A" thereto. (Tr. pp.

37-48.) This mortgage was duly acknowledged and

sworn to as required by the chattel mortgage law of

Alaska, and was thereafter, on March 27, 1935, filed

for record and recorded as a real estate mortgage, in

the records of the Fairhaven recording district, and
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on the same date an executed duplicate of said mort-

gage was filed for record in said recording office as a

chattel mortgage. (Tr. pp. 32-33.) All the property de-

scribed in the mortgage is in the said Fairhaven re-

cording district. The complaint in intervention alleges

that the $40,000 notes, both principal and interest, are

wholly unpaid, and on account of the non-payment of

the note due June 1, 1935, declares all the notes due

and payable, in accordance with the provisions of the

mortgage. (Tr. p. 33.) The complaint in intervention

alleges that the receiver has taken possession of all the

real and personal property described in plaintiff's com-

plaint, which is the identical property described in said

mortgage, and is actively engaged in mining and oper-

ating the mining claims described therein and extract-

ing gold and precious metals therefrom ; that said min-

ing claims are valuable only for the placer gold and

precious metals contained therein and by such mining,

the substance of the estate is being destroyed and inter-

vener 's security destroyed and rendered valueless. The

complaint in intervention prays "that said order ap-

pointing receiver be vacated and set aside, '

' and states

the following grounds therefor (Tr. pp. 34-36) :

"8. The order appointing the receiver herein was
made and entered herein without and in excess of

the jurisdiction of this court and was so made and
entered erroneously and in violation of interven-



11

er's legal and equitable rights as the owner and
holder of said notes and mortgage and also with-

out notice to or knowledge of the intervener.

iit
'9. The intervener alleges the following par-

ticulars, wherein said order appointing receiver is

without and in excess of the jurisdiction of the

court and is erroneous

:

'

' a. The complaint in this action does not state

facts sufficient to constitute a cause of action for

the appointment of a receiver.

"b. The complaint in this action does not state

sufficient or any grounds for the appointment
of a receiver.

"c. The plaintiff in this action has no lien of

any kind on the property of the defendant de-

scribed in the complaint.

"d. The plaintiff in this action has a plain,

speedy and adequate remedy in the ordinary

course of the law.

"e. It does not appear that the plaintiff in this

action has any right, title or interest in the prop-

erty described in the plaintiff 's complaint or any
lien thereon.

"f. By said order appointing receiver, the in-

tervener is deprived of his mortgage security for

the payment of his said notes wrongfully and
unlawfully and without any due process of law.

"g. The intervener is a creditor secured by
first and prior mortgage lien on the property de-

scribed in plaintiff's complaint and said order

appointing receiver wrongfully and unlawfully

hinders and delays the intervener in his right
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to foreclose his said mortgage and to recover the

possession of the mortgaged personal property.

"h. The effect of the said order appointing re-

ceiver is not to preserve the property described
in plaintiff's complaint, but to depreciate, wear
out said property and to destroy the substance
of the same and render intervener's mortgage
security valueless.

*'i. Said order appointing receiver is in sub-

stance and effect as to intervener an injunction
restraining him from proceeding according to

law to foreclose his said mortgage and collect

the debt secured thereby to which remedy he is

lawfully entitled.

*'j. Said order appointing receiver is in sub-

stance and effect an injunction against inter-

vener granted without notice to intervener in an
action to which he was not made a party, wrong-
fully and unlawfully restraining and enjoining
intervener from prosecuting an action to fore-

close said mortgage and also from joining in said

action an action to recover possession of the

personal property described in said mortgage.

"k. Said order appointing receiver is the

equivalent of a seizure by attachment of the said

mortgaged personal property without the pay-
ment or tender to the intervener mortgagee, the

amount of the mortgage debt and interest or de^

positing the amount thereof with the recorder

of the said Fairhaven Recording District or Pre-
cinct, which was not done.

"1. Said order appointing receiver is in excess

of the jurisdiction of the court and erroneous in

that the defendant is a foreign corporation.
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*'m. Said order appointing receiver is in excess

of the jurisdiction of the court and erroneous in

authorizing and directing the receiver, to take

possession of the said real and personal property

under mortgage to intervener.

**n. Said order appointing receiver is in excess

of the jurisdiction of the court in authorizing

and directing the receiver to operate the said

real and personal property under mortgage to

intervener and to mine said property under
mortgage to intervener. '

'

After the intervener was ordered to be made a party

to the suit, he served, filed and had settled a bill of ex-

ceptions containing all the proceedings and evidence

upon which the ORDER APPOINTING RECEIVER
and the ORDER AUTHORIZING THE ISSUANCE
OP RECEIVER'S CERTIFICATES were made. (Tr.

pp. 26, 48.) The bill of exceptions also contains the

complaint in intervention. (Tr. 28-48.)

Thereafter, within the time provided by law, the

intervener perfected separate appeals to this court

from both the order appointing receiver and the order

authorizing issuance of receiver's certificates. (Tr. pp.

53-64.) The record in both appeals is contained in the

one transcript.

THE QUESTIONS INVOLVED

The primary question involved is whether it is er-

roneous, at the suit of a simple contract creditor with-



14

out a lien of any kind, to appoint a receiver of all the

property of a private corporation engaged in placer

mining in Alaska, and to authorize the receiver to oper-

ate the mines for the purpose of attempting to take out

money to pay the corporation's creditors. The plaintiff

will rely upon the consent of the corporation, and the

question then arises whether the corporation's con-

sent can prevail over a first mortgage creditor's ob-

jections timely interposed. The intervener contends

that the corporation's consent can in no way affect his

right to object to the order appointing receiver, and

that such order, if not entirely beyond the jurisdiction

of the court below, is irregular and erroneous and

should be reversed.

The intervener further contends that the order ap-

pointing receiver was made to hinder, delay and de-

fraud him out of his lawful remedies of foreclosure

and recovery of the possession of the mortgaged chat-

tels, and that by the operation of the mines his security

will be depreciated and destroyed. These questions are

presented and amplified in the complaint in interven-

tion, where the erroneous particulars are presented in

more detail (Tr. pp. 34-36), and are also set forth in

the specificatio nof errors following.

The questions involved in the appeal from the order

authorizing the issuance of receiver's certificates arise



15

upon the contention of intervener that his prior mort-

gage lien cannot be displaced by receiver's certificates,

and that it is erroneous to order the issuance of re-

ceiver's certificates to operate the placer mines of a

private corporation in Alaska.

SPECIFICATION OP ERRORS UPON THE
APPEAL FROM ORDER APPOINTING

RECEIVER

1. The complaint in this action does not state facts

sufficient to constitute a cause of action for receiver.

2. The complaint in this action does not state suffi-

cient or any grounds for the appointment of a receiver.

3. There is error in said order and decree in this,

that it does not appear that plaintiff has any right, title

or interest in the property described in the complaint

or any lien thereon.

4. There is error in said order and decree in this,

that the plaintiff is only a simple contract creditor of

the defendant corporation, Cordovado Gold Dredging

Company and had not obtained any judgment against

said defendant corporation, or any lien on its property

or any part thereof.

5. The plaintiff in this action has a plain, speedy and

adequate remedy in the ordinary course of the law.
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6. Said order and decree is erroneous in that thereby

the intervener is thereby deprived of his first mortgage

security for his unpaid notes of Forty Thousand and

no/100 ($40,000.00) Dollars and interest thereon as set

forth in his complaint in intervention without due

process of law.

7. Said order and decree is erroneous in this that,

the intervener is a creditor secured by first and prior

mortgage lien on the property described in plaintiff's

complaint and said order appointing receiver wrong-

fully and unlawfully hinders and delays the intervener

in his right to foreclose his said mortgage and to recover

the possession of the mortgaged personal property.

8. Said order and decree is erroneous in this, that

said order is in substance and effect a wrongful injunc-

tion restraining and enjoining the intervener from pro-

ceeding according to law^ to foreclose his first mortgage

on the property, described in the complaint to which

remedy he is lawfully entitled.

9. Said order and decree is erroneous in this, that

it is in substance and effect an injunction against inter-

vener granted without notice to intervener in an action

to which he was not made a party, wrongfully and un-

lawfully restraining and enjoining intervener from

prosecuting an action to foreclose said mortgage and



17

also from joining in said action an action to recover

possession of the personal property described in said

mortgage. ..^.^^dSMi

10. Said order and decree is erroneous in this, that

it is the equivalent of a seizure by attachment of the

said mortgaged personal property without the payment

or tender to the intervener mortgagee, the amount of

the mortgage debt and interest or depositing the amount

thereof with the recorder of the said Fairhaven Re-

cording District or Precinct, which was not done.

11. Said order and decree is erroneous in this, that

it wrongfully authorizes the receiver to take possession

of the real and personal property under mortgage to

intervener.

12. Said order and decree is erroneous in this, that

the effect of said order and decree is not to preserve

the property described in the complaint, but to destroy

and depreciate and wear out the same and to destroy

the substance of the estate of the real property under

mortgage to intervener and render intervener's mort-

gage security valueless.

13. Said order and decree is erroneous in authoriz-

ing the receiver to mine and operate the mining claims

described in plaintiff's complaint and to extract gold

therefrom, thus destroying the substance of the estate.
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14. Said order and decree is erroneous in this, that

the defendant is a foreign corporation.

SPECIFICATION OF ERRORS UPON APPEAL
FROM ORDER AUTHORIZING ISSUANCE

OF RECEIVER'S CERTIFICATES

1. Said order and decree is erroneous in that it

wrongfully and unlawfully authorizes said John F.

Devine, receiver of Cordovado Gold Dredging Com-

pany, a corporation to create an indebtedness which

shall be prior and superior to the lien of intervener's

first mortgage indebtedness, which was a right already

vested.

2. Said order and decree is erroneous in this, that

it authorizes said John F. Devine, receiver of Cordo-

vado Gold Dredging Company, a corporation, to create

an indebtedness to mine and operate the mining prop-

erty of defendant, a private corporation, and make

said indebtedness prior to the vested rights and lien

of intervener's notes secured.
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ARGUMENT

I.

The order appointing receiver for the corporation

defendant, Cordovado Gold Dredging Company, is er-

roneous because made at the suit of a simple contract

creditor without a lien of any kind on the property of

the corporation.

This point is raised in varying forms in assign-

ments and specifications of errors Nos. 1 to 5, inclu-

sive. (Tr. p. 50.) The same objections in substance are

made in the complaint in intervention. (Tr. p. 34.)

That it is erroneous, improper and prejudicial for

a court to appoint a receiver for a private corporation

at the suit of a simple contract creditor who has no

lien of any kind on the property, is settled law.

53 C. J., p. 29, and cases cited in Note 6, citing

among other cases the following:

Lion Bonding, etc., Co. v. Karantz, 262 U. S.

77, 43 S. Ct. R. 480 [rev. 280 Fed. 540 and 281
Fed. 1021]

;

Hollis V. Frierfield Coal, etc., Co., 150 U. S. 371,

14 S. Ct. R. 127;

Cates V. Allen, 149 U. S. 451, 13 S. Ct. R. 883

;

Felice Perreli Canning Co. v. Certified Food
Stores, 15 Fed. (2d) 891;
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Richardson's Pet., 294 Fed. 349, 357;

U. S. V. Sloan Shipyards Corp., 270 Fed 613.

The following additional cases may be cited on this

point

:

Harkin v. Brundage, 276 U. S. 36, loc. cit. p. 52,

par. (6) ; 48 S. Ct. R. 268, 274, par. (6) ;

Pusey & Jones v. Hanssen, 261 U. S. 491, 43 S.

Ct. R. 454.

Some of the authorities have even gone to the extent

of holding that an order appointing a receiver for a

private corporation at the suit of a simple contract

creditor was without the court's jurisdiction.

Felice Perreli Canning Co. v. Certified Food
Stores, 15 Fed. (2d) 891.

In Pusey & Jones v. Hanssen, 261 U. S. 491, 43 S.

Ct. R. 454, Mr. Justice Brandeis said (261 U. S. 497) :

'

' But an unsecured simple contract creditor has,

in the absence of a statute, no substantive right,

legal or equitable, in or to the property of his

debtor. This is true, whatever the nature of the

property, and although the debtor is a corporation

and insolvent. The only substantive right of a

simple contract creditor is to have his debt paid in

due course. His adjective right is ordinarily at

law. He has no right whatsoever in equity until

he has exhausted his legal remedy. After execu-

tion upon a judgment recovered at law has been
returned unsatisfied, he may proceed in equity by
a creditor's bill. (Citing authorities.)"
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The rule that a receiver should not be appointed at

the suit of a simple contract creditor has been approved

by this court in two cases from Alaska, decided by this

court.

International Trust Co. v. Decker, 152 Fed. 78

;

Nowell V. International Trust Co., 169 Fed. 497.

II.

The court helotv committed error in authorizing the

receiver to mine and operate the property and extract

the gold therefrom.

This point is raised by assignments of error Nos.

12 and 13. (Tr. p. 52.) It is apparent that the purpose

of this receivership was not to have the property of the

Cordovado Gold Dredging Company applied to the

payment of its debts, but the purpose was to carry on

the usual and regular business of the corporation in-

definitely, mine its property in an endeavor in this way

to raise money to pay its debts. The allegations of the

complaint and the affidavits of the plaintiff and Fred

Mebes show this conclusively. (Tr. 9, 17, 19.) On this

subject, and as grounds for the appointment of a re-

ceiver, plaintiff in his affidavit says (Tr. p. 17) :

"The affiant believes that if the court appoint
a receiver with power to mine and operate said

ground under the present market price of gold,

said receiver will extract and take from said min-
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' ing ground during this present Summer season,

sufficient gold and gold-dust, to pay said Robbins
in full, and at least some of the other creditors."

In the case of InternafAonal Trust Company v.

Decker Brothers, 152 Fed. 78, decided by this court, a

very similar situation presented itself, the operation

of an Alaska mine by a receiver. The court, after stat-

ing its opinion that the receiver should not have been

appointed at the suit of a simple contract creditor, fur-

ther says (152 Fed. 85) :

"Further than this, it is apparent that the pur-

pose of the appointment was not that the assets of

the mining company should be disposed of for the

payment of indebtedness and liabilities, but that

the properties might be operated as mines, and,

presumably, that the claims should be discharged

out of the earnings of such operation. Not only

does the complaint indicate as much by very strong

implication, but the subsequent management and
conduct of the parties proves it. The first order

obtained, whereby leave was granted for issuing

receiver's certificates, extended no further than

to enable the receiver to borrow money for the

payment of labor claims without specification as

to any particular claim. But the second, fifth, and
sixth orders clearly contemplated the development

of the mines, as well as their operation. Clearly-

the court tvas without authority of law to permit
the receiver to conduct the htisiness of the defend-

ant companies in this way, even if the complaint

was sufficient to warrant his appointment in the

first instance. These orders were probably all en-

tered by the consent and sanction of the defendant

companies (although the record is not explicit as
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to that), which would estop them to deny their

validity. But the thing of peculiar moment is that

they were made and entered without the appear-

ance or consent of the International Trust Com-
pany, although they purport to subordinate its

mortgage lien to the lien of the receiver's certifi-

cates." (The italics are ours.)

That the purpose of the order appointing the re-

ceiver was to enable the receiver to indefinitely conduct

the ordinary business of the defendant company is

shown by the language of the order itself. The receiver

is therein authorized "to immediately take possession

of said mining property, both real and personal, and

to operate the same * * *," (Tr. p. 3). And the order

authorizing the issuance of receiver's certificates con-

firms this in its recital, reading:

"* * * it appearing to the court from such peti-

tion that it is necessary and proper for the said

receiver to employ workmen in the mining of said

premises, to buy provisions and supplies necessary

to board and house such workmen at the mines;
purchase from time to time mining equipment es-

sential for carrying on mining operations, to pro-

vide transportation to and from said mines, and
to incur other and general expense essential in

carrying out his trust herein.

"That the defendant has no funds available to

the said receiver with which to meet such obliga-

tions, and that it [is] therefore necessary for the

said receiver to borrow sufficient money to meet
such obligations as they may arise, * * *." (Tr.

4-5.)
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Nothing is said in the order appointing receiver

about the preservation of the property, except as to the

gold extracted from the property, which the receiver is

directed to "conserve" "to be distributed and disposed

of under the further orders of the court.
'

'

We are aware that under special and exceptional

circumstances courts have held that where a receiver

has properly been appointed he may in a proper case

be authorized to continue temporarily the business of a

corporation where such a course is necessary to the

preservation of the property (53 C. J. 166), but the

mining and extraction of gold from placer properties

does not tend to preserve their value, but on the con-

trary destroys and exhausts the substance of the estate.

Speaking of gold placer claims in Alaska, this

court said, in Tornanses v. Melsing, 106 Fed. 775 at

784:

"Courts take judicial notice of the general physi-

cal and climatic condition of the country within

their jurisdiction. We therefore know judicially,

as well as from the record in these cases, that the

sole value of the mining claims in question con-

sisted in the mineral contained in them. The ex-

traction of that is therefore the taking of the very

substance of the estate, and when all of it is re-

moved nothing of value will remain in the claims. '

'
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III.

The order appointing receiver, being made for the

express purpose of hindering and delaying intervener

in exercising his lawful right to foreclose his mortgage

on the real and personal property of defendant, is for

that reason erroneous.

This point is raised by assignments of error Nos.

7, 8, 9 and 10.

In paragraph 5 of plaintiff's complaint is the only

allegation of the complaint in relation to the necessity

of a receiver. It reads (Tr. p. 9) :

*'That said defendant is indebted to a large num-
ber of other creditors for various large amounts
of money, the exact amount being unknown to

plaintiff, but plaintiff alleges that the same is in

excess of $75,000. That among said creditors of

said defendant is one P. A. Robbins, who holds a

mortgage on all of the real and personal property
of said defendant corporation, and said creditor

is threatening to foreclose and sell the assets of

said corporation. The said corporation is either

insolvent or in imminent danger of insolvency and
is unable to pay any of its creditors."

The affidavit of plaintiff Newberg, however, says

on this subject (Tr. pp. 15-16) :

"That the said creditor, P. A. Robbins, has a
mortgage upon all the real and personal property
of said defendant corporation, and is threatening
to declare all four notes due and payable, and is
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threatening to commence a foreclosure suit against

said defendant corporation and seize by replevin,

all of the personal property, mining equipment,
mining machinery, hydraulic pipe, elevators, sluice

boxes, nozzles, giants and all other mining tools,

supplies and equipment. That if said creditor does

take possession of said property and seize said

mining equipment, it will be impossible to conduct
mining operations on said mining claims during
the present summer mining season of 1935. That
all said personal property connected with said

ditch and situated on said mining property, has
an estimated value of $75,000 and is sufficient in

value alone, without the mining claims, to satisfy

and pay all the creditors, if preserved and used
in connection with said mines. That if said credi-

tor, P. A. Robbins, is allowed to seize said per-

sonal property or sell the same, he will render said

mine worthless to the defendant and prevent all of

the unsecured creditors, including affiant, from
ever realizing money due them."

And further, at the end of his affidavit (Tr. p. 17) :

"That, if the court does not appoint a receiver,

the said Robbins will sell the mining equipment
and mining property for the amount of his said

notes, thus preventing all the other creditors, in-

cluding affiant, from recovering money due them,

and will render said defendant corporation in-

solvent. The affiant is informed and believes that

the said defendant corporation has no other prop-

erty, money or assets save and except the property

described in plaintiff's complaint."

It is thus seen that plaintiff Newberg admits that

intervener is a mortgage creditor, that his notes se-

cured by mortgage amounting to $40,000 are or may be
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declared to be due and payable (Tr. p. 15), and plain-

tiff seeks to have a receiver of the property appointed

in order to prevent the intervener exercising his legal

right to foreclose his mortgage.

That this situation presents no ground for the ap-

pointment of a receiver we think is quite plain, and

requires little argument. See 46 C. J. p. 47 and cases

cited.
"'

'
' *^iM!Mi

The case of Gutterson et al. v. Lebanon Iron & Steel

Co., 151 Fed. 72, is an illustration of the grave im-

propriety of the appointment of a receiver to ''stave

off lien creditors." Archibald, J., in the opinion, said

(151 Fed. 74)

:

"The situation is not an easy, nor, indeed, a

pleasant, one to deal with; and, notwithstanding
the unfavorable showing thus made for the ac-

countants, no counsel appeared to represent them
at the argument, and I am left to dispose of the

case as best I may, without the benefit of their

assistance. The mistake in the case starts with
the bill, the sole purpose of which, as judged by
the sequel, was to get a receivership and stave

off lien creditors. That, at least, is all that was
done; four years have elapsed since suit was be-

gun, during which the case has not advanced a
step beyond the filing of the bill and friendly an-

swer made by the company confessing it, and the
appointment of receivers under it. I seriously

doubt the authority of the court to entertain any
such case. It is not, as it will be noted, a bill to

foreclose ; neither can it be justified as a proceed-
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ing to compel liquidation, there being no winding-

up statute in Pennsylvania upon which to predi-

cate it against a private business corporation such

'as the defendant company, nor any general equity

jurisdiction outside of that. Jacobs v. Mexican
Sugar Co., 130 Fed. 589. That something of the

kind, however, is requisite, is manifest. A manag-
ing receivership is never undertaken except with
the view to winding up the affairs of the company
and a sale of its property ; the business being taken

over and continued, in order that the whole may
be disposed of in the end as a going concern. Kerr
on Receivers (2d Ed.) 277, 278; Gardner v. Rail-

road, L. R., 2 Ch. App. 201, 212 ; Waters v. Taylor,

15 Ves. 10. The only thing in the present instance

which looks that way is the prayer that the plain-

tiffs' debt may be ascertained and decreed to be

paid, to effect which a sale might be necessary.

Upon this slender thread, the bill being confessed
(Tompkins v. Catawba Mills [C. C], 82 Fed. 789),
and no one seeming concerned to question it, I will

assume that jurisdiction is complete, and, passing

other things, will proceed to adjust, as best I can,

the rights and liabilities growing out of this un-

fortunate receivership. '

'

In this connection, it may be noted that the plain-

tiff in the case at bar did not ask for a sale of the de-

fendant corporation's property. The only prayer with

reference to the receivership is (Tr. p. 10) :

"That the court appoint a receiver to take im-

mediate possession of all the personal and real

property of the said defendant corporation within

the jurisdiction of the court, for the purpose of

mining and operating the mining property of said

corporation in order to keep said property intact
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and in order to pay plaintiff and all the other

creditors of said corporation.'*

IV.

The consent of the defendant corporation to the

appointment of the receiver does not hind the inter-

vener, a first mortgage creditor.

From arguments made in the court below, we are

aware that plaintiff will contend that the consent of

the defendant to the appointment of the receiver (Tr.

]3. 21) renders the appointment valid and free from
error. This is, however, not the law. The intervener,

as the holder of a first mortgage lien on the property,

is not bound by this consent.

Barkis v. Brundage, 276 U. S. 36, 48 S. Ct. R.
268;

First Nat. Bank v. Flershem, 290 U. S. 504, 54
S. Ct. R. 298;

Maxwell v. McDaniels, 184 Fed. 311, 316
;

International Trust Co. v. Decker Brothers, 152
Fed. 78, 85, (CCA. Ninth Circuit).

In the case of Harkis v. Brundage, Mr. Chief Jus-

tice Taft said (48 S. Ct. R. 268, 274)

:

"We do not wish what we have said to be taken
as a general approval of the appointment of a re-

ceiver under the prayer of a bill brought by a
simple contract creditor simply because it is con-
sented to at the time by a defendant corporation.
The true rule in equity is that under usual circum-
stances a creditor's bill may not be brought except
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by a judgment creditor after a return of 'nulla

bona' on execution. When a receiver has been
thus irregularly appointed on such a bill without
objection, and the administration has proceeded
to such a point that it would be detrimental to all

concerned to discharge the receiver, the receiver-

ship has been permitted to continue because not

seasonably objected to. Pusey & Jones Co. v.

Hanssen, 261 U. S. 491, 497, 500, 43 S. Ct. 454, 67

L. Ed. 763 ; In re Metropolitan By., Receivership,

208 U. S. 90, 109, 111, 28 S. Ct. 219, 52 L. Ed. 403;
United States v. Butterworth Corporation, 269

U. S. 504, 513, 46 S. Ct. 179, 70 L. Ed. 380."

In the case at bar the intervener has seasonably

objected. Although a non-resident, he filed his com-

plaint in intervention on July 10, 1935, only nine days

after the receiver was appointed, and proceeded with

all diligence to settle a bill of exceptions and to appeal

to this court. The appeal was perfected on July 30,

1935. (Tr. p. 54.)

The language of this court in International Trust

Company v. Decker, 152 Fed. 78, 85, with reference to

authorizing a receiver to operate mines, would seem to

be conclusive on this point. This court there said, re-

ferring to orders made for the issuance of receiver's

certificates which contemplated the development and

operation of mines (152 Fed. 86) :

''Clearly the court was without authority of law
to permit the receiver to conduct the business of

the defendant companies in this way, even if the
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complaint was sufficient to warrant his appoint-

ment in the first instance. These orders were prob-

ably all entered by the consent and sanction of the

defendant companies (although the record is not

explicit as to that), which would estop them to

deny their validity. But the thing of peculiar mo-
ment is that they were made and entered without

the appearance or consent of the International

Trust Company, although they purport to subordi-

nate its mortgage lien to the lien of the receiver's

certificates/' (Italics are ours.)

V.

The order appointing receiver and the mining of

the property does special injury to plaintiff as owner of

the first mortgage indebtedness. The extraction of the

gold from the claims impairs his security by destroying

the substance of the estate.

It is an undisputed fact in this case that the only

value of the mining claims involved herein is for the

gold and precious minerals therein, and it follows that

the extraction thereof is "the taking of the very sub-

stance of the estate." (Tornanses v. Melsing, 106 Fed.

775, 784.) By the order of the court the receiver is

authorized to do this. In other words, the court below

has authorized the receiver to commit waste on the

property which is intervener's security for his unpaid

past due debt of $40,000 and interest. To illustrate the

erroneous and prejudicial error of the court below, it

is only necessary to call this court's attention to the
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equitable right of intervener to obtain an injunction

against the extraction of gold from the claims while

his mortgage debt was unpaid. In the case of Beaver

Flume and Limiher Co. v. Ecoles (Ore.), 73 Pac. 201,

opinion by Wolverton, J., the plaintiff sought to ob-

tain an injunction restraining the defendant from re-

moving timber from lands on which plaintiff held a

mortgage for $30,000. The court says (73 Pac. 202) :

"Ordinarily, a mortgagee has the right to re-

strain the commission of waste, where it tends to

the impairment of his security. An action at law
for trespass, if one lies, is not a certain nor always
an adequate remedy in such cases, and it is there-

fore, as a general rule, unnecessary to allege in-

solvency of the mortgagor, or that the injury

threatened is literally irreparable. 1 Jones, Mortg.
(2d Ed.) § 684; 1 High, Injunc. (2d Ed.) § 693;
Vanderslice v. Knapp, 20 Kan. 647. Such acts as

will render the security insufficient for the satis-

faction of the debt, or of doubtful sufficiency, con-

stitute, according to the consensus of authority, an
impairment of the security, through the commis-
sion of waste."

Later in the opinion Wolverton, J., says further

(73 Pac. 202) :

*'The rule is applicable where realty is mort-
gaged in the usual way, and constitutes the em-
bodiment of the security. The mortgagor may do
many things as the owner of such an estate, and
use it in the ordinary way, without in any wise
affecting the mortgage contract, and, unless the

waste goes to the impairment of the estate itself

to such an extent as to render the security of doubt-
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ful sufficiency, regarded in the light of business

principles, there can be no restraint. The present,

however, is not the usual case. The growing tim-

ber, and not the realty as such, except as the tim-

ber may be regarded as realty, is the very sub-

stance of the security, and was so considered from
the inception of the contractual relations. Its sev-

erance and removal, therefore, is as much a taking
of the substance as if lumber had been mortgaged
and it was sought to dispose of a portion of it con-

trary to the conditions of the hypothecation.

While the cutting of firewood and the severance
of other parts of realty, in its usual acceptation,

as are incident to the use, occupation and improve-
ment of land, in the ordinary manner and for the
purposes for which it is ordinarily used, are not
accounted an invasion of the mortgagee's rights

or estate (2 Tiffany, Mod. Law Real Prop. § 524),
yet it seems almost self-evident that a direct with-
drawal or dislodgment of one-tenth of the very
property hypothecated would amount to a material
and vital deterioration of the security contracted
for, and, not only this, but would be a direct im-
pairment of the contract itself, and it would be in-

equitable and unjust to permit it."

The court knows that mining property of the kind

forming the subject matter of this case, is of unstable

and uncertain value, and the fact that the Cordovado

Gold Dredging Company has become involved in large

liabilities affords evidence that its operations have not

been profitable, and indicates a reason stronger than

usual why the intervener's security should not be im-

paired by a speculative working of the property by a

receiver.
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It is very apparent, we think, from this record, that

the receivership in this case had two purposes, both of

which show error, prejudicial to intervener's rights.

These purposes are:

First, to hinder and delay the intervener in his

lawful right to foreclose his mortgage.

Second, to mine and operate the defendant's placer

mining claims in a speculative attempt to endeavor to

realize money to pay defendant 's debts, and thus to ex-

haust the substance of the estate, destroy and diminish

intervener's security, and in the event of failure, to

endeavor to make intervener's first mortgage security

inferior in rank to the payment of the debts and ex-

penses of the receivership, including compensation of

the receiver, his attorneys, and the payment of the re-

ceiver's certificates.

VI.

Intervener hecame a party to this suit on July 10,

1935, and is entitled as such to prosecute this appeal.

The order granting Percy A. Robbins leave to file

his complaint in intervention contains the following

words (Tr. p. 27) :

u* * * iiereby ordered that the said P. A. Rob-
bins he made a party to this cause and be allowed

to file said proposed complaint in intervention
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which has been already duly served on the attor-

ney for both plaintiff and defendant."

At the time this order was made counsel for both

plaintiff and defendant were present in court and

stated they had no objection to the filing of the com-

plaint in intervention.

An order appointing a receiver may be appealed

from the District Court of the Territory of Alaska to

this court. (Sections 225 (b) and 227, Title 28 U. S.

C. A.)

This court has also held that an order appointing

a receiver for placer mining claims in Alaska and au-

thorizing the receiver to mine the claims and thus de-

stroy the substance of the estate, is in legal effect a

final decree and appealable as such.

Tornanses v. Melsing, 106 Fed. 775, 785.

It is admitted in plaintiff's complaint and affidavits

that intervener is a mortgage creditor of defendant.

The complaint in intervention sets up his rights as such

mortgage creditor fully. (Tr. pp. 28-48.) In order to

give a party a right to appeal from an interlocutory

order appointing receiver, it is not necessary to have

issue joined. If it appears that the appellant is a party

to the action and claims an interest in the property in-

volved as a mortgage creditor, he is entitled to appeal.
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We take the following quotation from 3 C. J. 625,

note 27 (a)

:

^'Interlocutory order appointing receiver. (1)

The act authorizing appeals from interlocutory

orders does not contemplate the awaiting of the

joining of the issue before an appeal can be taken

by a defendant alleged to have an interest in the

subject matter of the litigation; and hence, where
a person is made a party defendant to a bill to

foreclose a lien for taxes which alleges that he has

or claims to have some interest in the property,

either as owner or otherwise, it is enough to give

him a standing in the appellate court to question

the appointment of a receiver by the lower court.

English v. Peo., 900 111. A. 54. (2) One who is in-

terested in lands sought to be foreclosed, and who
is a party to the suit in which such foreclosure is

sought, may properly question by appeal an order

appointing a receiver in such suit. Ruprecht v.

Henrici, 113 111. A. 398."

In 3 C. J. p. 627, Sec. 483, it is said:

^^ Estoppel to Deny Interest. The appellee or de-

fendant in error, by having made the appellant or

plaintiff in error a party, by allegations in his

pleadings, or by other conduct constituting an ad-

mission of interest or waiver of objection, may be

estopped to deny that he has a sufficient interest to

entitle him to prosecute the appeal or writ of

error."

In his complaint and in his affidavit, the plaintiff

Newberg claims and asserts that the intervener Bob-

bins is a mortgage creditor of defendant. (Tr. 9, 14, 15,

17.) He is estopped on this appeal to assert otherwise.
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VII.

The order authorizing receiver's certificates is er-

roneous because the order appointing receiver is erron-

eous, hut independent of this, it is erroneous because

the money was to he borrowed to operate the mines and

because of the attempt to make the lien of the certifi-

cates superior to the lien of intervener's mortgage.

If the order appointing receiver be reversed, the

order authorizing the issuance of $5,000 receiver's cer-

tificates must also be reversed.

But the order authorizing the issuance of the re-

ceiver's certificates is also erroneous, because it author-

izes the receiver to borrow money to operate the mines,

and because it purports to make the certificates a prior

lien on all the property of the defendant corporation.

(Tr. 4, 5.) International Trust Co. v. Decker Bros., 152

Fed. 78.

The above case decided by this court contains such

a complete discussion and decision of these points that

we will not pursue the subject further.

CONCLUSION

The intervener in this case, having without delay

objected and excepted to the orders appealed from,

and having taken and prosecuted his appeal with dili-
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gence, is entitled to plenary relief. The order appoint-

ing receiver should be reversed, and the costs and ex-

penses and losses of the receivership assessed against

the plaintiff, and adjudged inferior to the lien of inter-

vener's mortgage, as was done by this court in the case

of Couper v. Shirley, 75 Fed. 168. The receiver's cer-

tificates should be declared void and unenforceable, as

against the lien of plaintiff's mortgage. If this is not

done, no one can foresee the end of this receivership,

or what amount of debts, costs, expenses and losses will

accrue from the attempted speculative operation of the

property. It is not unlikely that authority will be re-

quested and granted for the issuance of additional

amounts of receiver's certificates, to become a prior

lien on the property. The intervener is the holder of

unpaid notes for $40,000 and interest, secured by first

mortgage on the property, and his rights are first and

prior as against the other parties. Intervener asks this

court to protect these valuable and prior rights by a

reversal of the orders appealed from, and for other

appropriate remedial orders.

Respectfully submitted,

THOMAS R. LYONS
IRA D. ORTON
CARL DREUTZER
Attorneys for Percy A. Rohhins,

Intervener and Appellant.
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STATEMENT OF CASES

There are three appeals brought to this court in-

volving the same parties and the same subject matter

under three separate numbers.

For the convenience of the court and to prevent

repetition, since these three appeals will all be heard



at the same time, as suggested in appellant's brief, we

desire to file a joint brief covering all three appeals.

The appellant has filed three transcripts numbered

7991, 7997 and 8022, and we shall refer in our brief to

the appeals by these separate numbers.

Prom the various pleadings set forth in the three

transcripts, it appears that the Cordovado Grold Dredg-

ing Company is the owner of about sixty placer claims,

practically all of which are unpatented, and comprise

about seven miles of the Inmachuk River in Seward

Peninsula, Alaska, and located about one hundred miles

north of Nome. These various claims are located on

the public domain and require annual assessment work

to hold title as against the Government and relocaters.

The property had been involved in litigation for a

couple of years between the Cordovado Gold Dredging

Company and Percy A. Bobbins, and in a settlement,

Bobbins had been given four promissory notes for Ten

Thousand Dollars each ; the first falling due on the 1st

of June, 1935, and the others in the fall of 1935; all

four of these notes being secured by a mortgage on the

company's property. Plaintiff Newberg advanced

money to the defendant corporation toward the assess-

ment work for 1934. Devine, with others, had loaned

money to Cordovado and had obtained a deed to the
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property which Cordovado afterwards deeded to the

Cordovado Gold Dredging Co. when organized. The

deed to Devine was in the nature of a mortgage to se-

cure him and other creditors for the money advanced

to Cordovado, which had been used for Cordovado 's

personal investments. Devine 's deed was unrecorded,

but was prior to the company's deed from Cordovado

and necessarily prior to Bobbins' mortgage, although

the latter was recorded first.

The mining claims and personal property are of

great value as shown by affidavit of Johnson (8022, p.

149). Johnson was foreman on the mines and had been

for twenty years. He estimates the property to be

worth in excess of the sum of a half million dollars,

and estimates the property contains four million dol-

lars worth of gold. In addition to the mining claims,

the mines were equipped with personal property of

large value, consisting of hydraulic elevators and hy-

draulic equipment, and connected with a ditch forty

miles in length leading from a lake in the mountains

to the placer property, which ditch is connected with

hydraulic pipes to the mines. It is further alleged in

the pleadings that unless this ditch was kept in repair

and the work done on the property, the whole property

would be wasted and lost to all concerned.



On July 1st, 1935, Newberg commenced an action,

as shown by his complaint (7997 p. 7) and on the same

day made a motion supported by affidavits for the ap-

pointment of a receiver. Defendant Cordovado Gold

Dredging Company appeared by its attorney and con-

sented to the appointment of a receiver, and John F.

Devine was appointed by order of the court as receiver

of all of the company's properties. (7997, p. 20.) On

the same day, by a separate order, the court author-

ized the receiver to issue receiver's certificates to the

extent of $5000. (7997, p. 25.) The transcripts show

that appellant was a non-resident of Alaska living in

Chicago and there was no way that any notice or serv-

ice could be made upon him. After the court had ap-

pointed the receiver and issued the order permitting

him to sell receiver's certificates, and on July 10th,

1935, on petition and motion (7997, p. 27) the court

entered an order allowing Robbins to intervene and

he thereupon became a party to the action by filing his

complaint in intervention. (7997, p. 28.) On July 17th,

1935, intervener Robbins filed his motion to set aside

and vacate the order appointing the receiver (7991,

p. 82) (8022, p. 2).

On July 20th, 1935 (7991, p. 8), John F. Devine

filed his complaint in foreclosure based upon his deed

as mortgagee and asked for an order continuing the



receivership and the order continuing the receivership

(7991, p. 3) was entered. On July 31st, 1935 (7991, p.

86) appellant Robbins voluntarily appeared in De-

vine 's suit and on the same day filed his answer therein.

Robbins did not make or file any motion to vacate

the receivership or vacate or modify the order allow-

ing the receiver to issue his certificates in 7991 and

nowhere in the transcript of record in said cause

(7991), does it appear that Robbins ever had any ob-

jection to the court's order appointing and continuing

the receiver, filed on July 23rd, 1935. Nowhere in said

transcript 7991, is there set forth any adverse ruling

of the trial court to appellant, or involved in said ap-

peal.

In transcript 7997 it appears in Robbins' complaint

in intervention (7997, p. 34) that the intervener Rob-

bins made certain objections to the order of the court

appointing the receiver, but nowhere in said tran-

script 7997 does it appear that the intervener ever pre-

sented said objections to the trial court for a ruling

and there is no adverse ruling to said appellant set

out in said transcript or involved in said appeal.

After appellant had perfected his appeals in 7991

and 7997, his motion to vacate the order appointing re-

ceiver, set forth in transcript of record 8022 at page 2,



filed on July 17th, 1935, came on for hearing before

the trial court on August 16th, 1935 (8022, p. 153),

and a Minute Order was entered by the trial court

denying intervener Bobbins' motion to vacate and set

aside the order appointing the receiver. This is the

first and only adverse ruling to intervener found in all

three of the transcripts. This ruling involved only the

trial court's right to appoint the receiver and did not

involve the order of the court allowing and permitting

the receiver to issue his certificates. The legality of

the court's order to permit the receiver to issue cer-

tificates was never presented by intervener to the trial

court. The Minute Order of the trial court denying

the intervener's motion to vacate and set aside the

order appointing the receiver is the basis of the appel-

lant's appeal in transcript 8022 and is, therefore, the

only alleged error before the court. The various mo-

tions, orders, complaints, petitions and orders are so

intermingled in the three transcripts filed, we deem this

statement necessary and we have tried to refer the

court to the volume and page of each order or plead-

ing necessary to determine these appeals.



ARGUMENT
Appeals Nos. 7991 and 7997

Appeal 7991 should be dismissed for want of jur-

isdiction, as nowhere in the transcript of the case does

it appear that the intervener ever submitted to the

trial court his objections to the receivership. The court

has no jurisdiction in appeal 7991 for the reason that

the intervener did not present his objections to the

trial court or receive a ruling of the trial court against

him.

Appeal 7997 should also be dismissed for want of

jurisdiction. Nowhere in the transcript of the record

does it appear that the intervener ever presented to

the trial court for a ruling, the matters and things

complained of in said appeal.

The transcripts show that Newberg filed his com-

plaint on July 1st, and the defendant company on the

same day consented to the order appointing the re-

ceiver. The court had jurisdiction of the parties and

the right to enter an order appointing a receiver. The

parties before the court on that date stipulated that

the court could enter the order directing the receiver

to issue certificates. Appellant Robbins was not a

party to the litigation at that time, principally be-



cause he was a non-resident and it was impossible to

get service on Mm.

The order appointing the receiver was authorized

by Section 3335, Compiled Laws of Alaska, 1933, which

reads as follows:

''Sec. 3335. IN WHAT CASES APPOINTED.

A receiver may he appointed in any civil action

or proceeding, other than an action for the recov-

ery of specific personal property—
First. Provisionally, before judgment, on the

application of either party, when his right to the

property which is the subject of the action or pro-

ceeding, and which is in the possession of an ad-

verse party, is probable, and the property or its

rents or profits are in danger of being lost or mate-
rially injured or impaired;

Second. After judgment, to carry the same into

effect;

Third. To dispose of the property according to

the judgment, or to preserve it during the pend-
ency of an appeal, or tvhen an execution has been
returned unsatisfied and the debtor refuses to ap-

ply his property in satisfaction of the judgment

;

Fourth. In cases provided in this title, or by
other statutes, when a corporation has been dis-

solved, or is insolvent or in imminent danger of in-

solvency, or has forfeited its corporate rights;

Fifth. In the cases when a debtor has been de-

clared insolvent. (1585 CLA)^'

From the foregoing, it will be observed that under

the Laws of Alaska, a receiver may be appointed in



any civil action or proceeding other than an action in

replevin, when a corporation is insolvent or in immi-

nent danger of insolvency. In plaintiff's complaint, it

was alleged that the Cordovado Gold Dredging Com-

pany was in imminent danger of insolvency and this

was admitted by the company by consenting to the

appointment of the receiver.

Thus, it will be observed that the appointment of

a receiver is not limited to a judgment creditor, but

the District Court in Alaska has jurisdiction to ap-

point a receiver in a suit by a simple creditor or in

any other civil action or proceeding except replevin.

Under this section of the Laws of Alaska, the court

had jurisdiction of the parties and of the subject mat-

ter and had the right to appoint the receiver. The re-

ceiver qualified and was actively in charge of the prop-

erty, mining the same when intervener voluntarily

filed his petition and was granted the right on July

10th, 1935, to intervene. The intervener expressed his

objections to the receivership by filing a motion to set

aside and vacate the order appointing the receiver

(8022, page 2) on July 17th, 1935. Without obtaining

any ruling on this motion, he proceeded to appeal di-

rectly to the Circuit Court of Appeals in 7991 and

7997. The court can search these two transcripts in
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vain without finding any adverse ruling of the trial

court to the appellant. Where and how does the court

acquire jurisdiction in either appeal?

If the defendant company had objected to the ap-

pointment of the receiver in the first instance, it could

have appealed from the interlocutory order appoint-

ing the receiver under authorities cited by intervener.

The intervener, not being a party at the time the order

was granted, the order was ex parte as to him, and he

should have presented his motion of July 17th, 1935,

to vacate, to the trial court before he could be heard

to appeal. The Appellate Court has no jurisdiction to

decide matters that have not been passed upon between

the litigants in the trial court.

We feel like apologizing to the court for citing au-

thorities on this elementary principle.

^'The general rule is that an Appellate Court
will consider only such questions as were raised

in the lower court. This rule is so well settled as to

be almost unquestionable."

2 R.C.L., Sec. 52, pages 69 and 71, citing numer-
ous Federal cases, and cases from nearly all of the

state courts.

''An all-sufficient reason for the existence of this

rule is that if the question had been raised in the

lower court, the objection might have been reme-

died, and otherwise if an objection not raised be-
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low could he raised in the Appellate Court there

would he no assurance of any end to litigation, as

new ohjections could continually he raised on suc-

cessive appeals/'

2 R.C.L., supra.

If intervener in the case at bar could appeal from

the order appointing the receiver without bringing

it to the attention of the trial court for an adverse

ruling, then any other creditor or stockholder of the

defendant company could do likewise and there would

be a never-ending set of appeals.

''The Circuit Court of Appeal, on writ of error

in a civil case, can review only erroneous rulings

made hy the District Court on questions called to

its attention and passed on hy it/'

U. S. vs. National City Bank of New York, 281
Fed. 754.

Not only will the Circuit Court of Appeals refuse

to pass on legal questions that were not brought to the

attention of the trial court, but it has been repeatedly

held that jurisdiction cannot even be stipulated be-

tween the parties on appeal. In these two appeals, 7991

and 7997, the Circuit Court cannot assume jurisdiction,

because in the transcripts and under the assignment

of errors in each, there will not be found any adverse

ruling by the trial court to the intervener. In 7991, p.

115, the errors assigned in effect simply constitute a
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demurrer which has never been passed upon by the J

trial court and, of course, is not appealable. In cause

7997, pages 50 and 57, the assignments of error are set

forth and constitute in effect nothing but a demurrer I

which has never been ruled upon below.

In Pacific Packing Co. vs. Allen, 109 Fed. 515, we
find the rule stated—

^'When a receiver tvas appointed ex parte and
without notice or hearing, an appeal will lie from
an order confirming the appointment made on a

motion to vacate the appointment such being the

first order made upon a hearing."

Judge Gilbert, speaking for the court in that case

also said

:

^^The evident intention of the Act was to give

to the Circuit Court of Appeals the right to re-

view the action of a Circuit or District Court in

an equitable proceeding, in taking from defendant
by an interlocutory order the possession of his

property through a receiver, but at the same time

to require, as a prerequisite to such appeal, that

the question of the propriety and necessity of the

appointment of a receiver should be first adjudi-

cated upon a hearing in the court which made the

same.''

Instead of requiring the trial court to pass on the

propriety and necessity of the receivership, the inter-

vener acquiesced in the orders regardless of the ob-

jections that he filed. The two orders of July 1st were

ex parte as to the intervener, and he has not brought
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any adverse ruling to the attention of the Appellate

Court and for that reason both of these appeals in

7991 and 7997 should be dismissed for want of juris-

diction.

APPEAL No. 8022

The motion to vacate filed on July 17th, 1935, print-

ed in transcripts (8022, p. 2 and 7991, p. 82) was

brought on for hearing before the trial court, and on

August 16th, 1935, denied by the court (8022, p. 153).

As we stated above, this was the first and only adverse

ruling to the intervener and he has assigned this rul-

ing as error in specification of errors, brief 8022, p.

14, and transcript 8022, p. 155. This assigned error is

properly before the court and the court has jurisdic-

tion to determine where or not the trial court erred in

refusing to vacate the original order of July 1st, 1935,

appointing the receiver. The trial court's order allow-

ing and permitting the receiver to issue certificates was

not presented to the trial court to be vacated, set aside

or modified and cannot be reviewed on this appeal

through failure of the intervener to present the matter

to the trial court. If the intervener had made a motion

to modify or vocate the order permitting the receiver

to issue certificates for funds to do work on the mining

property in operating the mines and preserving the
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property, we would have made a showing to the court

that such funds and work were necessary to preserve

the property against loss for failure to do the assess-

ment work and to prevent waste and loss to the ditch

system, and we would have presented evidence to the

court on such a hearing showing that the work had to be

done and showing that it would be better to preserve

the ditch and do the assessment work by mining and

using the hydraulic elevators, than it would be to do

the work on each separate claim as the claims were

all contiguous. No such a showing was made in the

record because the intervener did not move to set

aside or modify the order of the court granting such

authority to the receiver, nor did the intervener make

any objections to John F. Devine being a suitable and

competent person for receiver. All of the parties had

confidence in his integrity and ability and if the in-

tervener had made timely objections to Devine acting

as receiver, the trial court by order could have sub-

stituted another receiver for him. No objection was

made by the intervener and he is now raising the ques-

tion of collusion and disqualification for the first time

in the Appellate Court. The defendant company was

satisfied with Devine as receiver and so was the plain-

tiff and so was the trial court. There was not the slight-

est hint in the trial court at any time during any of the
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proceedings that there was any collusion between the

parties, and we find this question raised now as a sort

of smoke screen on appeal.

'^The mere fact that a debtor or his attorneys

arranged with a creditor to file a hill for appoint-

ment of a receiver does not render the appoint-

ment thereof fraudulent."

Lincoln Printing Co. vs. Middle West Utilities

Co., 74 Fed. (2nd) 779.

The defendant company had a legal right to consent

to the appointment of a receiver to avoid a multiplicity

of suits by threatening creditors. There must be fraud

before there can be collusion and we submit there is

nothing in the record in any of these appeals to show

that there was any fraud of any kind perpetrated on

anybody. So far as defendant company is concerned it

is willing and anxious to aid the receiver to mine suffi-

cient gold to pay intervener and all other creditors.

^'A party to the cause will not ordinarily he ap-

pointed receiver, unless both parties consent, or

there are special circumstances present which make
such an appointment clearly for the best interests

of all concerned."

23 R.C.L., Sec. 41, page 41.

In the absence of a statutory inhibition the mere

fact that a person is a party to the litigation does not

disqualify him. 53 Corpus Juris, Sec. 78, page 71.
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The record in the case shows that Devine was a

competent, qualified and satisfactory receiver to all

concerned. Two of the other creditors signed his bond.

No objection to his competency or qualifications was

made by the intervener at any time. The record shows

that it was to the advantage and benefit of the defend-

ant company to consent to the appointment of the re-

ceiver. This consent in open court certainly did not

constitute fraud, nor did it constitute collusion. The

mining company consented to the appointment of the

receiver and still desires the receiver to control, mine

and operate the property and preserve it from loss or

waste. If the receiver had not mined the property dur-

ing the past year, practically all of the mining land

would be open to relocation on the 1st of July, and

there would be a public scramble for this property and

all of the parties, including the intervener, would lose

their rights. The work done by the receiver in July and

August, 1935, consisted of removing the overburden

from a pit about 250 feet square, which is to be mined

during this coming summer and the gold placed in the

registry of the court under the order of the court.

Surely the intervener cannot have any serious com-

plaint to this, in view of the fact that the property is

being preserved from forfeiture to the Government

for failure to do the annual assessment work, especial-
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ly when there are nearly seven miles of property left

besides the personal property. The intervener did not

think enough of the order allowing the receiver to issue

certificates to bring the matter of vacating or modify-

ing the order before the trial court, and he certainly

cannot now be heard to raise the question on this ap-

peal.

On his appeal from the order denying his motion

to vacate the order appointing the receiver, we again

cite the court to Section 3335, of the Compiled Laws

of Alaska, which gave the District Court of Alaska the

right to appoint a receiver in any civil action or pro-

ceeding^ except replevin, where the corporation is

threatened with, insolvency. The court had jurisdiction

of the parties and the subject matter at the time the

order was granted appointing the receiver, and under

said Section 3335, had the right to appoint a receiver in

a suit brought by a simple creditor such as Newberg,

and especially when consented to by defendant com-

pany.

Intervener in his brief, cites and refers to the stat-

utes of Washington, Oregon, Minnesota, Michigan and

other states, but for some good reason did not call the

court's attention to said Section 3335 of the Compiled

Laws of Alaska. After reading this Section of the
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Compiled Laws of Alaska, the court can readily see

that the authorities cited and relied upon by the ap-

pellant are not in point and no discussion of them

necessary. We contend, however, that the modern trend

of decisions of our courts without such a statute now

uphold the right of a simple creditor to a receivership

where the debtor consents.

A receivership instituted at the suit of a simple

creditor and consented to by the debtor, cannot there-

after be defeated because the party beginning it was

not a judgment creditor.

^'The hill under which the receivers were ap-

pointed was filed hy a simple contract creditor

who had neither judgment nor lien, and, of course,

had no standing in a court of equity, except hy
the consent of the debtor, to ask for a receiver

or to seise the debtor's property in satisfaction

of its claim. But when the hill was filed, the de-

fendant, hy its anstver, admitted its allegations

and consented to the appointment of the receiver,

and this had the effect of changing the standing

of the creditor. It thereafter had the right to ask

for the appointment of receivers, and the court

had the jiirisdiction to hear and determine the

matter. Such procedure of itself is not fraudulent,

and has heen recognized either with approval, or
at least, without disapproval, hy the federal

courts.''

Lincoln Printing Co. vs. Middle West Utilities

Co., 74 Fed. {2nd) 119, and numerous cases

cited.
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Intervener has cited in his brief the case of Inter-

national Trust Co. vs. Decker Bros., 152 Fed. 78. The

appeal in that case was prosecuted from the order of

sale made and entered after appellant intervened and

after the intervener had petitioned the court to fix the

priorities of its mortgage lien over the receiver's cer-

tificates. The question before the court in that case was

the priorities of the liens and not the order appointing

the receiver. Later in the case at bar on the trial of

the merits of this case, the priorities will be fixed by

decree of the court and if the intervener has a prior

claim to that of the receiver's certificates, it will be so

determined in the distribution of proceeds of working

the property, or in the distribution of the proceeds of

a sale of the property. In any event, the intervener will

not be injured if he is correct in having a priority.

The intervener presupposes that the Appellate Court

will render him a priority on this appeal when he did

not ask the trial court to vacate, modify or change the

order pertaining to the sale of certificates for the neces-

sary mining work. The facts of the case at bar do not

put the intervener in this case in the position of the

International Trust Co. in the case cited above, for

the reason that the International Trust Co., in that

case, brought the matter to the attention of the trial

court which ruled adversely to it on the question of
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priorities. Unless and until the intervener in this case

has presented to the trial court a motion or petition to

vacate or modify the order allowing the receiver to

issue his certificates or until priorities are fixed in the

final decree, there can be no appealable error. The Ap-

pellate Court cannot assume that the trial court will

commit error. The decree on merits at trial may give

intervener his priority and he will be benefited by the

work done on the mines.

A court has authority to direct the receiver to issue

certificates with respect to private corporations. 53

Corpus Juris, 177, Sec. 228.

Intervener in his brief (8022, pages 22 and 23) goes

outside of the record to argue that the hydraulic min-

ing on this property was a complete failure in the past.

On the contrary, it is not true. Nearly all of the in-

debtedness owed by the defendant company was caused

by loans obtained by Cordovado, personally, prior to

incorporation for his personal investments, and covered

by deed of mortgage and the indebtedness had nothing

to do with the mining of the property. Intervener and

his attorneys well know that the property has been in-

volved in litigation for two years between the inter-

vener and the company, resulting in the notes and

mortgage as a settlement. If the intervener had seen
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fit to bring up to the Appellate Court the report of the

receiver made to the District Court in October, it would

then appear in the record that the receiver estimates

that as soon as the mining season opens in June, he will

be able to take out approximately $70,000 in sixty days

work from the pit 250 feet square, which he stripped

of overburden last fall. This work will constitute assess-

ment work and the gold will be deposited in the registry

of the court, subject to the order of the court, and if

the intervener has a priority he will receive his money

from this fund. The whole trouble in this litigation

has been that the intervener does not want his money.

His attitude has been that of a " Shylock '

' who wishes

to strangle the defendant company and all secured and

unsecured creditors, so that he may obtain this valu-

able property worth half a million dollars for the

amount of his notes.

His principal complaint seems to be that the ap-

pointment of a receiver stopped him from suing out

a writ of replevin to seize the personal property on

the mines so that he could remove the hydraulic equip-

ment, worth more than the amount of his notes, from

the mines and thus prevent a redemption of the per-

sonal property, since under the laws of Alaska there

is no redemption from a sale of personal property.
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Because the receivership prevented him from doing

this, he cries fraud and collusion at the plaintiffs and

defendant company. If he could have replevined the

personal property and purchased the same at a fore-

closure sale for a small sum, there would be no re-

demption and the mines would be stripped of all the

machinery and equipment. The fact that he has not

been paid is only of minor importance to him, since

his principal grievance seems to be the the receivership

has prevented him from grabbing the personal prop-

erty for a small amount, to prevent a redemption of

the property.

CONCLUSION

If the court sustains the receivership, as now con-

stituted, the intervener will be compelled to take his

money by order of court not later than the 1st of Aug-

ust. Should the court reverse the District Court and

vacate the receivership, the property will be lost to

everybody for failure to do the annual assessment

work required by law, which approximates about

$5,000 per year.

Both plaintiffs, the receiver, and the defendant

company unite in requesting the court to uphold the
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receivership and join in this brief at the risk of appel-

lant Bobbins again crying fraud and collusion.

We submit that the court should affirm the order of

the District Court denying intervener's motion to va-

cate the receivership, as that is the only question be-

fore the court.

Respectfully submitted,

O. D. COCHRAN,
Attorney for Reinhold Newherg
and John F. Devine, Appellees.

WILLIAM A. GILMORE,

Attorney for Cordovado Gold

Dredging Company, Appellee.
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EARL & HALL, Esqrs.,

CHAFFEE E. HALL, Esq.,

WILLIAM L. OLIVER, Esq.,

Standard Oil Bldg., San Francisco, Calif.,

Attorneys for Plaintiff and Appellant.

H. H. McPIKE, U. S. Attorney,

ESTHER B. PHILLIPS, Asst. U. S. Attorney,

Post Office Bldg., San Francisco, Calif.

Attorneys for Defendant and Appellee.

In the District Court of the United States for the

Northern District of California, Southern

Division.

No. 19746S—At Law.

CHAFFEE E. HALL,
Plaintiff,

V.

UNITED STATES OF AMERICA,
Defendant.

COMPLAINT.

Now comes plaintiff and complains of defendant,

the United States of America, and for cause of

action alleges:
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I.

That plaintiff is now and was at all times here-

inafter mentioned, a resident of the Southern Di-

vision of the Northern District of California.

II.

That this suit is brought against the United

States of America under the laws of the United

States for the recovery of internal revenue tax

erroneously and illegally collected from plaintiff,

and that the amount in controversy herein is less

than the sum of $10,000.

III.

That on or about May 5, 1930, plaintiff paid to

the Associated Students of the University of Cali-

fornia, a non-profit voluntary association, the sum

of 1100.00, in consideration whereof said Associated

Students agreed to issue to plaintiff, upon applica-

tion, during the ten year period from June 1,

1931 [1*] to May 31, 1941, tickets for certain ath-

letic contests to the total value of $100.00 at the

rate of $10.00 worth of tickets per year. As evi-

dence of said agreement, and in order to facilitate

the performance thereof, said Associated Students

issued to the plaintiff a certain booklet, setting forth

the obligations assumed by said Associated Student?

and the rights vested in plaintiff and containing 200

*'s(^rip coupons". Said obligations of said Associated

Students and said rights of plaintiff were and are

*Pagre numbering appearing at the foot of page of original certified

Transcript of Record.
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set forth in said booklet in the words and figures

following, to-wit:

"1. The registered owner hereof has the

option to purchase at the established price, two

tickets for each football game played in the

California Memorial Stadium and for each

California-Stanford football game, whether

played in the California Memorial Stadium or

in the Stanford Stadium, during the academic

years 1931-1932 to 1940-1941, inclusive, paying

therefor either in cash or scrip

;

"2. Subject to the conditions herein stated,

the scrip contained herein will be redeemed at

face value in payment for tickets for all athletic

contests in which California teams compete, if

presented at the office of the Department of

Athletics of the A. S. U. C. (but not elsewhere)
;

but tickets are not guaranteed for any contests

except those referred to in paragraph (1)

hereof.

"3. In no event will scrip be redeemed in

cash.

"4. Scrip will be honored only if presented

between the dates printed on the face thereof.

"5. The registered owner hereof will not be

assigned particular seats for the life of his

rights, but will be allotted seats from year to

year in a guaranteed classification. [2]
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"6. Scrip will not be transferable except to

a member of the registered owner's immediate

family over the age of twelve years and who is

not the owner of other similar privileges.

"7. If tickets are sold or offered for sale

at a price in excess of face value, all rights and

privileges of the person to whom such tickets

were issued shall be subject to forfeiture, and

the unused portion of his scrip shall be can-

celled.

"8. The owner of the rights represented

hereby, by virtue of such ow^nership, may be

declared ineligible to purchase tickets under

any other classification and any person who

shall transfer his rights and who, prior to such

transfer, was ineligible under any classification,

shall continue to remain ineligible thereunder

after such transfer.

"9. The exercise of the rights represented

hereby shall be subject to such rules and regu-

lations as from time to time may be pre-

scribed by the A. S. U. C, or by its authority;

and failure to conform to such rules or regu-

lations shall subject said rights to forfeiture.

"10. All rights represented hereby will ter-

minate with the end of the academic year 1940-

1941, and will not be subject to renewal or ex-

tension."

IV.

That said scrip coupons referred to in paragraph

III hereof, were and are identical in form, except
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as to dates, and were and are in the following words

and figures:

"Value 50 cents

Associated Students University of California

Athletic Scrip Coupon

June 1, 19 Subject to conditions on cover

May 31, 19 this coupon is redeemable only

between dates shown hereon.

W. W. Monahan, J. F. MacKenzie,

General Manager Manager of Athletics

Signature

Subscriber" [3]

That Twenty of said coupons were dated June 1,

1931 to May 31, 1932, twenty were dated June 1,

1932 to May 31, 1933, and in like manner, for ten

(10) successive years, making a total of two hun-

dred (200) coupons of the aggregate face amount of

$100.00.

V.

That on or about the 10th day of August, 1932,

plaintiff applied to said Associated Students for

two (2) tickets to a football game to be played,

and which was played, between the University of

California and Stanford University on the 19th day

of November, 1932 ; that the established price of said

two (2) tickets was five dollars ($5.00) each; that

plaintiff surrendered to said Associated Students

twenty (20) of said scrip coupons dated June 1,

1932 to May 31, 1933, and received from said Asso-
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ciated Students two (2) tickets to said football

game; that prior to receiving said two (2) tickets,

and as a condition precedent thereto, said Associated

Students required plaintiff to pay, and plaintiff did

pay, to said Associated Students the sum of one

dollar ($1.00) in cash, as and for an admission tax

as purported to be required under the Revenue Act

of 1926, as amended by the Revenue Act of 1928

and by the Revenue Act of 1932.

VI.

That on or about the 30th day of December, 1932,

said Associated Students, purporting to act in com-

pliance with said Revenue Act of 1926, as amended

by the Revenue Act of 1928 and the Revenue Act of

1932, and with the regulations made and promul-

gated thereunder by the Commissioner of Internal

Revenue, duly filed a return on Form 729 with the

Collector of Internal Revenue at San Francisco,

California, of the moneys collected [4] by it as ad-

mission tax on tickets of admission to said football

game; that on said last mentioned date said Asso-

ciated Students paid to said Collector of Internal

Revenue the amount showTi to be due by said return

;

that included in said return and in the moneys so

paid to said Collector of Internal Revenue by said

Associated Students was the simi of one dollar

($1.00) which plaintiff had, as alleged in paragraph

V hereof, paid to said Associated Students as and

for admission tax.
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VII.

That heretofore and on or about the 14th day of

November, 1933, plaintiff duly filed on Form 843,

as prescribed by the Commissioner of Internal

Revenue, with the Collector of Internal Revenue at

San Francisco, California, a claim for refund of said

sum of one dollar ($1.00) so collected from and paid

by plaintiff as and for admission tax; that said

claim was made and filed according to the provisions

of law in that regard and the regulations of the

Conmaissioner of Internal Revenue made and pro-

mulgated thereunder; that plaintiff in and by said

claim for refund claimed to be entitled to the re-

fund of the sum of one dollar ($1.00) collected from

and paid by plaintiff as herein alleged.

YIII.

That on or about the 20th day of June, 1934,

the Commissioner of Internal Revenue notified

plaintiff in writing of the rejection of plaintiff's

said claim for refund.

IX.

That no amount was paid by plaintiff for admis-

sion, or for said two tickets of admission, to said

football game subsequent to the 5th day of May,

1930; that no sum was legally payable by, or col-

lectible from, plaintiff as and for admission [5]

tax; that the said sum of one dollar ($1.00) was

erroneously and illegally collected of and from

plaintiff; that no part of said sum of one dollar

[.00) so erroneously and illegally collected from
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plaintiff has been refunded, repaid or credited to

plaintiff and the whole thereof is now owing and

unpaid by defendant ; that plaintiff is the sole owner

of said claim sued upon here, and no assignment or

transfer of the same or any part thereof, or of any

interest therein, has been made ; that no action upon

said claim, other than as herein set forth, has been

taken in Congress, or by any of the departments of

the government, or in any court, other than the

complaint filed in this court, and that there are no

just or other offsets to or against said claim.

WHEREFORE, plaintiff prays judgment against

defendant in the sum of one dollar ($1.00), with

legal interest from date of payment and for costs

of suit.

EARL & HALL,
CHAFFEE E. HALL,
WILLIAM L. OLIVER,

Attorneys for Plaintiff. [6]

State of California,

City and Coimty of San Francisco—ss

:

CHAFFEE E. HALL, being first duly sworn,

deposes and says:

That he is the plaintiff in the above entitled pro-

ceeding; that he has read the foregoing complaint

and knows the contents thereof; that the same is

true of his own knowledge, except as to the matters



Umted States of America 9

which are therein stated on information and belief,

and as to those matters that he believes it to be true.

CHAFFEE E. HALL.

Subscribed and sworn to before me this 16th day

of August, 1934.

[Notarial Seal] CHARLES E. REITH,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Aug. 16, 1934. [7]

[Title of Court and Cause.]

Action brought in said District Court and the

Complaint filed in the office of the Clerk of said

District Court, in the City and County of San

Francisco.

EARL & HALL,
Plaintiff Attorney.

The President of the United States of America.

To The United States of America, Defendant.

YOU ARE HEREBY DIRECTED TO AP-
PEAR AND ANSWER the Complaint in an action

entitled as above, brought against you in the District

Court of the United States, in and for the Northern

District of California, Southern Division, within

sixty days after the service on you of this Summons,

if served within this county.

And you are hereby notified that unless you ap-

pear and answer as above required the said Plaintiff
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will take judgment for any money or damages de-

manded in the Complaint, as arising upon contract

or he will apply to the Court for any other relief

demanded in the Complaint,

WITNESS the Honorable A. F. St. Sure, Judge

of said District Court, this 16th day of August in

the year of our Lord one thousand nine hundred

and thirty-four and of our independence the one

hundred and fifty-ninth.

[Seal] WALTER B. MALING,
Clerk.

By J. P. WELSH,
Deputy Clerk.

[Endorsed] : Filed Aug. 17, 1934. [8]

[Title of Court and Cause.]

NOTICE OF FILING OF COMPLAINT TO RE-
COYER INTERNAL REVENUE TAX
ERRONEOUSLY AND ILLEGALLY COL-
LECTED.

To the Honorable the Attorney General of the

United States and to the Honorable the United

States Attorney for the Northern District of Cali-

fornia, Southern Division.

Sirs:

Please take notice that there was filed with the

Clerk of the United States District Court for the

Northern District of California, Southern Division,

on the 16th day of August, 1934, a complaint in an
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action entitled "Chaffee E. Hall, Plaintiff vs. The

United States of America, Defendant, No. 19746-S,"

and that summons was duly issued thereon ; a copy

of the complaint and a copy of the summons are

served herewith ; that the said United States District

Court has jurisdiction over the proceedings and the

subject matter thereof in said complaint set forth.

Dated at San Francisco, California, August 17th,

1934.

EARL & HALL
CHAFFEE E. HALL
WILLIAM LETTS OLIVER

Attorneys for Plaintiff.

[Endorsed] : Service of the within Notice by copy

admitted this 17 day of Aug. 1934.

H. H. McPIKE
Attorney for U. S.

Copy Complt
'

' Summons

[Endorsed] : Filed Aug. 17, 1934. [9]

[Title of Court and Cause.]

State of California

Cit}^ and County of San Francisco.—ss.

AFFIDAVIT OF MAILING NOTICE to the

Honorable the Attorney General of The United

States of America.

WILLIAM LETTS OLIVER, being first duly

sworn deposes and says

:
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That he is one of the attorneys for plaintiff in

the above-styled cause, and that heretofore, to wit,

on the 17th day of August, 1934, he mailed a true

copy of the complaint in the above-styled cause,

together with a copy of the summons issued thereon,

and a copy of notice of filing of complaint to re-

cover internal revenue tax erroneously and illegally

collected, to the Honorable the Attorney General of

the United States at Washington, D. C. by regis-

tered letter.

WILLIAM LETTS OLIVER

Subscribed and sworn to before me this 17th day

of August, 1934.

[Seal] CHARLES E. REITH
Notary Public in and for the City and County

of San Francisco, State of California.

[Endorsed] : Filed Aug. 17, 1934. [10]

[Title of Court and Cause.]

DEMURRER.

Now comes the defendant and demurs to the com-

plaint filed herein on the ground that the complaint

fails to state facts sufficient to constitute a cause of

action.

H. H. McPIKE
United States Attorney

ESTHER B. PHILLIPS
Asst. United States Attorney
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[Endorsed] : Receipt of the within by

copy admitted this 17th day of January, 1935.

CHAFFEE E. HALL
Attorney for

by Aileen Roberts

[Endorsed] : Filed Jan. 18, 1935. [11]

[Title of Court and Cause.]

Earl & Hall

Chaffee E. Hall

William L. Oliver

Attorneys for Plaintiff

Standard Oil Building

San Francisco, California.

H. H. McPike

United States Attorney

Esther B. Phillips

Assistant United States Attorney

Post Office Building

San Francisco, California

Attorneys for Defendant.

OPINION

ST. SURE, District Judge.

Plaintiff seeks refund of admission taxes which

he claims were illegally collected by the Govern-

ment. The complaint alleges that on May 5, 1930,

plaintiff paid to the Associated Students of the Uni-

versity of California, a non-profit voluntary associa-
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tion, the sum of $100. in consideration whereof the

Associated Students agreed to issue to plaintiff up-

on application, during the ten-year period from

June 1, 1931, to May 31, 1941, tickets for certain

athletic contests to the total value of $100 at the

rate of $10 worth [12] of tickets per year. There

was issued to plaintiff a booklet, setting forth the

obligations assumed by the Associated Students and

the rights of plaintiff, and containing 200 "scrip

coupons''. Each owner of a book, containing twenty

50^ coupons redeemable each year, had the option

to purchase two tickets for football games, paying

therefor in cash or scrip. In August, 1932, plaintiff

applied for two tickets to a football game to be

played in November of that year, the established

price being $5 each, surrendering twenty of his cou-

pons in exchange. As a condition of receiving the

two tickets, plaintiff was required to and did pay

$1 admission tax as provided by Section 500 (a) (1)

of the Revenue Act of 1926, as amended, etc. (Sec.

871, Title 26 USCA, page 56 pocket sup. of 1934),

the pertinent part of which reads:

A tax of 1 cent for each 10 cents or fraction

thereof of the amount paid for admission to

any place, including admission by season ticket

or subscription, to be paid by the person paying

for such admission, except that in case the

amount paid for admission is less than 41 cents,

no tax shall be imposed. * * *

The issue is presented upon general demurrer.

As appears from the complaint, two transactions
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are involved. The first, when plaintiff paid $100 to

the Associated Students and received the booklet

with the 200 scrip coupons ; the second, when plain-

tiff exchanged twenty of the coupons for two foot-

ball tickets.

The question naturally arises, what did plaintiff

get for the $100 which he paid? He got the booklet

containing the 200 ''scrip coupons" with which, or

vrith cash, he could purchase tickets of admission,

.subject to the conditions set forth in the booklet.

The language of the conditions and the allegations

of the complaint show that the first transaction

dealt with certain rights granted to plaintiff under

the agreement, and not with the purchase of, or

paying for, the tickets of admission themselves. Un-

questionably the purchasing of, and the paying for

the tickets of admission took place at the time of the

second transaction. Of particular significance and

repeatedly mentioned in the transactions are [13]

the words ''scrip", "scrip coupons" and "tickets".

Webster's New International Dictionar}^ defines

"scrip" as "any of various documents used as evi-

dence that the holder or bearer is entitled to receive

something either absolutely or conditionally"; "a

certificate of indebtedness in the form of a promise

to pay, or a certification that a person is entitled

to receive a sum of money or goods issued by a

business concern." "Scrip" is a receipt, which

would be good in lieu of cash. Sharp v. State, 67

S. E. 1124. Webster's etc. Dictionary says that "cou-

pon" is "a section of a ticket showing the holder to
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be entitled to some specific accommodation or serv-

ice", and that "ticket" is a ''certificate". In the

first transaction when plaintiff paid $100, he re-

ceived a booklet giving him certain rights, or en-

titling him to certain privileges, pertaining to cer-

tain tickets of admission to certain athletic contests,

informing him of the conditions imder which said

tickets could be issued to him, and providing him

with certain "scrip coupons" w^hich he could use to

purchase those tickets, if he did not desire to use

cash therefor.
'

' Paid " is "a word often loosely used, and always

liberally construed". In re Sheets' Estate, 52 P. A.

(4 Harris) 257, 268. Prima facie the word "paid"

indicates that the obligation has been satisfied and

the demand extinguished. There is no substantial

distinction between the word "paid" and "satis-

fied". Ex parte Krouse, 148 Cal. 232, 233. It follows

therefore that when plaintiff "paid" $100, he "satis-

fied" his obligation to the Associated Students to the

extent of becoming entitled to the "scrip" or "scrip

coupons" with which, imder the conditions, he could,

if he did not choose to use additional cash therefor,

"pay" or "satisfy" his obligation, for the tickets

of admission. Since, in 1932, he did "pay" or make

"satisfaction" for the tickets of admission with a

portion of his "scrip coupons", and, since it is con-

ceded by plaintiff in his brief that "this tax applies

to the payment for admission, not to the admission

itself, and as soon as the payment for admission is

made the [14] tax attaches, whether or not the ad-
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mission itself ever takes place", it would appear

that the tax was legally collected.

The U. S. Treasury Department, Bureau of In-

ternal Revenue, has adopted Regulations 43, re-

lating to the taxes on admissions, etc., authorized

by the Revenue Act, from which the following quo-

tations are made, as showing an administrative con-

struction of the Act

:

Art. 1. The tax attaches to the amount paid

for each admission separately, and, therefore,

if two or more admissions are paid for at once,

the total tax is determined by computing sepa-

rately the tax on each admission and by then

adding together the taxes so computed. In other

words, the tax for 10 single admissions will al-

ways be ten times the tax for each single ad-

mission. If, however, a fixed charge must be

paid in order to gain admission to a place, the

total charge is subject to tax if 41 cents or more,

even though it covers admission for more than

I one person, such as a couple.

In the case of season tickets or subscriptions,

the tax is on the amount paid for each season

ticket or subscription, unless the amount which

would be charged to the holder or subscriber for

a single admission is less than 41 cents, in which

case the amount paid for admission by season

ticket or subscription is exempt from tax. (Page

2 of Reg. 43.)

If tickets or cards of admission are issued the

tax should be collected at the time of the issu-

I
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ance of such tickets or cards, while if no tickets

or cards are used, the tax should be collected

when the person is admitted. (Page 3 of Reg.

43.)

Art. 2. Meaning of the term "place."—The

tax under these provisions of the Act is on
'

' the amount paid for admission to any place.
'

'

"Place" is a word of very broad meaning, and

it is not defined or otherwise limited by the

Act. But the basic idea it conveys is that of a

definite location. The phrase, therefore, "to any

place" does not narrow the meaning of the

word "admission," except to the extent that it

implies that the admission is to a definite

location. (Page 3 of Reg. 43.)

Art. 3. Meaning of "admission."—The tax

is imposed on "the amount paid for admission

to any place," and applies to the amount which

must be paid in order to gain admission to a

place, if such amount is 41 cents or more. (See

art. 1.) The term "admission" means the right

or privilege to enter into a place." * * * (Page

4 of Reg. 43.)

While it is true that "in the interpretation of

statutes levying taxes it is the established rule not

to extend their provisions, by implication, beyond

the clear import of the language used, or to enlarge

their operations so to embrace matters not specifi-

cally pointed out," and that "in cases of doubt they

are resolved most strongly against [15] the govern-

ment, and in favor of the citizen" (Gould v. Gould,
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245 U. S. 151, 153), it likewise is the rule "that

courts adhere to such construction of the revenue

laws as will most effectively accomplish the intention

ot* Congress in passing them." The Newton Bay, 36

F. (2d), 729, 732; see also C. I. T. Corp. v. United

States, 44 F. (2d) 950, 951.

Demurrer sustained.

April 20th, 1935.

[Endorsed] : Filed Apr. 20, 1935. [16]

[Title of Court and Cause.]

OEDER.

ORDERED that defendant's denmrrer to the

complaint herein be, and the same is hereby SUS-
TAINED.
Dated: April 20, 1935.

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Filed Apr. 20, 1935. [17]

[Title of Court and Cause.]

ORDER FOR JUDGMENT OF DISMISSAL.

A general demurrer to the complaint herein hav-

ing been made, and argument thereon having been

made to the Court, the plaintiff appearing by its
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attorney Chaffee E. Hall, Esq., the defendant ap-

pearing by its attorneys H. H. McPike, United

States Attorney, and Esther B. Phillips, Assistant

United States Attorney, and the Court having con-

sidered the arguments of counsel, and the general

demurrer having been sustained by order entered

April 20, 1935, and the plaintiff having made no

amendment to the complaint.

NOW, THEREFORE, on motion of Esther B.

Phillips, Assistant United States Attorney, in open

Court this 12th day of July, 1935, that a judgment

of dismissal be entered in favor of defendant, with

its costs, said motion is hereby granted, and the

complaint herein is hereby dismissed with costs to

defendant as may be taxed.

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Filed July 12th, 1935. [18]
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In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia,

No. 19746-S.

CHAFFEE E. HALL,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

JUDGMENT.

The Court having ordered this cause dismissed,

and upon motion of Esther B. Phillips, Assistant

United States Attorney, having ordered that a Judg-

ment be entered herein accordingly, with costs to

the defendant:

Now, therefore, by virtue of the law and by rea-

son of the premises aforesaid, it is considered by

the Court that plaintiff take nothing by this action,

and that defendant go hereof without day, and that

said defendant do have and recover of and from

plaintiff its costs herein expended taxed at $5.50.

Judgment entered this 12th day of July, 1935.

WALTER B. MALING,
Clerk. [19]
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[Title of Court and Cause.]

DISBURSEMENTS.

Marshal 's fees $

Clerk 's fees 5.00

Reporter 's fees

Docket fee

Examiner 's fees

Witness fees

Verification to cost bill 50

$ 5.50

Costs taxed at $5.50.

July 16, 1935.

J. A. Schaertzer,

Deputy Clerk.

United States of America,

Northern District of California—ss:

ESTHER B. PHILLIPS being duly sworn, de-

poses and says: That he is one of the attorneys in

the above-entitled cause, and as such has knowledge

of the facts relative to the above costs and disburse-

ments; that the items in the above memorandum

contained are correct; that the said disbursements

have been necessarily incurred in the said cause ; and

that the services charged therein have been actually

and necessarily performed as therein stated.

ESTHER B. PHILLIPS.

Subscribed and sworn to before me this 12 day

of July, A. D. 1935.

[Seal] J. A. SCHAERTZER,
Deputy Clerk, United States District Court,

Northern District of California. [20]
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To MESSRS. EARL & HALL,
attorneys for plaintiff:

You will please take notice that on Tuesday, July

16, A. D. 1935, at the hour of 9:45 o'clock A. M.,

defendant will apply to the clerk of said Court,

to have the within memorandum of costs and dis-

bursements taxed, pursuant to the rule of said

Court, in such case made and provided.

H. H. McPIKE,
By E. B. P.

Attorney for Defendant.

Service of within memorandum of costs and dis-

bursements and receipt of a copy thereof acknowl-

edged this 15th day of July, A. D. 1935.

EARL & HALL,
By Wm. L. Oliver,

Attorney for Plaintiff.

[Endorsed] : Filed Jul. 16, 1935.

In the Southern Division of the United States

District Court for the Northern District of

California.

No. 19746-S.

CHAFFEE E. HALL,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

PETITION FOR APPEAL.
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To tlie Honorable A. F. St. Sure, Judge of the

Above Entitled Court.

The petition of Chaffee E. Hall, the plaintiff

herein, respectively shows that on or about the 12th

day of July, 1935, judgment was duly entered in

this court in this cause in favor of defendant dis-

missing the complaint of plaintiff filed herein, in

which judgment and the proceedings had prior

thereto in this cause certain manifest errors were

committed to the injury and damage of plaintiff, all

of which errors will be made more fully to appear

by an examination of the assignment of errors

herein filed and presented herewith.

WHEREFORE, plaintiff and petitioner prays

this Honorable Court for an appeal herein to the

United States Circuit Court of Appeals for the

Ninth Circuit, that a citation may issue as pro-

vided by law, and that a full, true and correct

transcript of the record and proceedings in said

cause be transmitted by the Clerk of this Court to

the Clerk of said United States Circuit Court of

Appeals.

Dated: October 8th, 1935.

CHAFFEE E. HALL,
WILLIAM L. OLIVER,

Attorneys for Plaintiff.

[Endorsed]: Filed Oct. 8, 1935. [21]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now comes Chaffee E, Hall, plaintiff in the above

entitled cause, and files the following assignment of

errors upon which he will rely in the prosecution

of the appeal herewith petitioned for in said cause,

from the judgment of this court entered on the 12th

day of July, 1935, and which said errors and each of

them are to the detriment, injury and prejudice of

said plaintiff, and said plaintiff says that in the

record and proceedings in the above entitled cause

there is manifest error in this, to-wit

:

I.

The court erred in rendering judgment in favor

of defendant dismissing plaintiff's complaint.

II.

The court erred in sustaining the demurrer filed

by defendant to plaintiff's complaint by deciding

that said complaint did not state facts sufficient to

constitute a cause of action.

WHEREFORE, plaintiff prays that the judg-

ment may be reversed, and for such other and fur-

ther relief as the court may deem just and proper.

CHAFFEE E. HALL,
WILLIAM L. OLIVER,

Attorneys for Plaintiff.

[Endorsed] : Filed Oct. 8, 1935. [22]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

On motion and application of the attorneys for

the above named plaintiff and it satisfactorily ap-

pearing that said plaintiff has this day filed his peti-

tion for an allowance of appeal to the United States

Circuit Court of Appeals in and for the Ninth Cir-

cuit from the judgment made and entered in the

above entitled cause in favor of defendant dis-

missing plaintiff's complaint on the 12th day of

July, 1935, together with his assignment of errors.

IT IS HEREBY ORDERED that said appeal to

the United States Circuit Court of Appeals in and

for the Ninth Circuit from said judgment hereto-

fore entered and filed herein be and the same is

hereby allowed, and that a certified transcript of

record and all proceedings in said cause be trans-

mitted to the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the manner and

time prescribed by law, and

IT IS FURTHER ORDERED that the plaintiff

cause a good and sufficient cost bond to be ap-

proved by this court and filed herein in the sum of

$250.00.

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Filed Oct. 8, 1935. [23]
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Bond No

OCCIDENTAL INDEMNITY COMPANY
Head Office, San Francisco

[Title of Court and Cause.]

COST BOND.

KNOW ALL MEN BY THESE PRESENTS:
That we CHAFFEE E. HALL, as Principal, and

OCCIDENTAL INDEMNITY COMPANY, a cor-

poration authorized to act as a sole corporate surety

under the laws of the State of California, as Surety,

are held and firmly bound unto UNITED STATES
OF AMERICA, in the sum of TWO HUNDRED
FIFTY AND NO/100 ($250.00) DOLLARS, law-

ful money of the United States, to be paid to said

United States of America, to which payment well

and truly to be made we bind ourselves, our suc-

cessors and assigns, jointly and severally, by these

presents.

SEALED with our seals and dated this 8th day

of October, 1935.

WHEREAS, lately, at the July 'term, A. D. 1935,

of the United States District Court for the Southern

Division of the Northern District of California, in a

suit pending in said court between CHAFFEE E.

HALL, Plaintiff, and UNITED STATES OF
AMERICA, Defendant, judgment was rendered

against said Chaffee E. Hall, dismissing his com-

plaint in said cause and said Chaffee E. Hall has

obtained an appeal from said Court to reverse the

judgment and a citation directed to said United

States of America, citing and admonishing it to be
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and appear in the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, within thirty days from and after the

date of said citation.

NOW, THEREFORE, the condition of this obli-

gation is such that if the said CHAFFEE E. HALL
shall prosecute said appeal to effect, and answer all

costs, if he fail to make good his plea, then the

above obligation to be void, else to remain in full

force and virtue.

It is further stipulated as a part of the foregoing

bond, that in case of the breach of any condition

thereof, the above named District Court may, upon

notice to the Surety above named of not less than

ten (10) days, proceed summarily in said action or

suit to ascertain the amount which said surety is

bound to pay on account of such breach, and render

judgment therefor against said surety and award

execution therefor.

CHAFFEE E. HALL,
Principal.

OCCIDENTAL INDEMNITY
COMPANY,

By L. H. SCHWOBEDA,
Attorney-in-Fact (L. H. Schwobeda)

The within bond is hereby approved this 8th day

of October, 1935.

A. F. ST. SURE,
United States District Judge.
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State of California,

City and County of San Francisco—ss.

On this 8th day of Oct. in the year one thousand

nine hundred and thirty-five before me, Marguerite

G. de Neuf a Notary Public in and for the City and

County of San Francisco, State of California, resid-

ing therein, duly commissioned and sworn, person-

ally appeared Chaffee E. Hall known to me to be the

person whose name is subscribed to the within in-

strument, and acknowledged to me that he executed

the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal, at my office in

the City and County of San Francisco the day and

year in this certificate first above '^Arritten.

[Seal] MARGUERITE G. DE NEUF,
Notary Public in and for the City and County of

San Francisco, State of California. My com-

mission expires Oct. 24, 1936.

State of California,

City and County of San Francisco—ss.

On this 8th day of October in the year one thou-

sand nine hundred and thirty-five before me,

Dorothy H. McLennan, a Notary Public in and for

said City and Coimty, State aforesaid, residing

therein, duly commissioned and sworn, personally

appeared L. H. Schwobeda known to me to be the

Attorney in Fact of OCCIDENTAL INDEMNITY
COMPANY, the company described in and that exe-

cuted the within and foregoing instrument, and
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known to me to be the person who executed the said

instrument on behalf of the said company, and he

duly acknowledged to me that such company exe-

cuted the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal, at my office, in

the said City and County of San Francisco the

day and year in this certificate first above written.

[Seal] DOROTHY H. McLENNAN,
Notary Public in and for the City and County of

San Francisco, State of California. My commis-

sion expires December 24, 1938.

[Endorsed] : Filed Oct. 8, 1935. [24]

[Title of Court and Cause.]

NOTICE OF APPEAL.

To defendant above named and to H. H. McPike,

United States Attorney and Esther B. Phillips,

Assistant United States Attorney, Attorneys

for defendant:

You and each of you will please take notice that

the above named plaintiff appeals from the judg-

ment of the Court rendered herein, and from the

order of the Court entered herein sustaining de-

murrer of defendant, said appeal being taken as to

each and every part of said judgment and order,

and said appeal being taken to the United States
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Circuit Court of Appeals for the Ninth Judicial

Circuit at San Francisco, California.

Dated: October 8th, 1935.

CHAFFEE E. HALL,
WILLIAM L. OLIVER,

Attorneys for Plaintiff.

[Endorsed] : Filed Oct. 9, 1935. [25]

[Title of Court and Cause.]

NOTICE OF RECEIPT OF PAPERS.

Receipt of service of a copy of the following is

hereby acknowledged:

Notice of Appeal.

Petition for Appeal.

Assignment of Errors.

Order Allowing Appeal.

Citation on Appeal.

Praecipe.

Cost Bond.

Dated: October 8, 1935.

H. H. McPIKE,
ESTHER B. PHILLIPS,

Attorneys for Defendant and Appellee,

[Endorsed] : Filed Oct. 9, 1935. [26]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the above entitled Court

:

You will please prepare a transcript of the record

to be transmitted to the Circuit Court of Appeals in

and for the Ninth Circuit in pursuance of an ap-

peal heretofore allowed in the above entitled court,

and to include in said transcript the entire record

of all proceedings (excepting the following: the

Three Stipulations Extending Time to Plead,

Points and Authorities in Support of Demurrer,

Defendant's Memorandum of Points and Authori-

ties on Demurrer to Complaint, Notice of Ruling on

Demurrer, Notice of Entry of Judgment) as fol-

lows:

1. Complaint.

2. Summons.

3. Notice of filing of Complaint to Recover In-

ternal Revenue Tax Erroneously and Illegally Col-

lected, together with Acknowledgment of Service of

said Notice, of said Affidavit of Mailing Notice, and

of said Summons.

4. Affidavit of Mailing Notice to the Honorable

the Attorney General of the United States of

America.

5. Demurrer. [27]

6. Opinion.

7. Order.

8. Order for Judgment of Dismissal.

8A. Judgment.
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9. Memorandum of Costs and Disbursements.

10. Notice of Appeal.

11. Petition for Appeal.

12. Assignment of Errors.

13. Order Allowing Appeal,

14. Cost Bond.

15. Notice of Receipt of Papers.

16. Citation on Appeal together with acknowl-

edgment of receipt thereof.

17. Praecipe for Transcript of Record on

Appeal.

CHAFFEE E. HALL,
WILLIAM LETTS OLIVER

Attorneys for Plaintiff and Appellant.

[Endorsed]: Filed Oct. 11, 1935. [28]

District Court of the United States, Northern Dis-

trict of California.

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD ON APPEAL.

I, WALTER B. MALING, Clerk of the United

States District Court, for the Northern District of

California, do hereby certify that the foregoing 28

pages, numbered from 1 to 28, inclusive, contain a

full, true, and correct transcript of the records and

proceedings in the case entitled CHAFFEE E.

HALL, plaintiff, vs. UNITED STATES OF
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AMERICA, defendant, No. 19746-S, as the same

now remain on file and of record in my office.

I further certify that the cost of preparing and

certifying the foregoing transcript of record on ap-

peal is the sum of $4.85 and that the said amount

has been paid to me by the Attorneys for the ap-

pellant herein.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 15th day of October A. D. 1935.

[Seal] WALTER B. MALING,
Clerk.

J. P. WELSH,
Deputy Clerk. [29]

United States of America—ss:

THE PRESIDENT OF THE UNITED STATES
OF AMERICA.

To UNITED STATES OF AMERICA,
GREETING:

YOU ARE HEREBY CITED AND ADMON-
ISHED to be and appear at a United States Cir-

cuit Court of Appeals for the Ninth Circuit, to be

holden at the City of San Francisco, in the State of

California, within thirty days from the date hereof,

pursuant to an order allowing an appeal, of record

in the Clerk's Office of the United States District

Court for the Northern District of California

wherein CHAFFEE E. HALL is appellant, and
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you are appellee, to show cause, if any there be,

why the decree or judgment rendered against the

said appellant, as in the said order allowing appeal

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that

behalf.

WITNESS, the Honorable A. F. St. Sure, United

States District Judge for the Northern District of

California, this 8th day of October, A. D. 1935.

A. F. ST. SUEE,
United States District Judge. [30]

Receipt of the within citation and receipt of a

copy thereof are acknowledged this 8th day of

October, 1935.

H. H. McPIKE,
U. S. Attorney.

ESTHER B. PHILLIPS,
Asst. U. S. Attorney.

[Endorsed] : Filed Oct. 9, 1935.

[Endorsed]: No. 8000. United States Circuit

Court of Appeals for the Ninth Circuit. Chaffee E.

Hall, Appellant, vs. United States of America, Ap-

pellee. Transcript of Record. Upon Appeal from the

District Court of the United States for the Northern

District of California, Southern Division.

Filed October 17, 1935.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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No. 8000

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Chaffee E. Hall,

Appellant,

vs.

United States of America,

Appellee.

On Appeal from the District Court of the United States

for the Northern District of California,

Southern Division.

BRIEF FOR APPELLEE.

OPINION BELOW.

The opinion of the District Court (R. 13-19) is re-

ported in 10 F. Supp. 739.

JURISDICTION.

This case involves admission taxes for the year 1932

in the sum of $1.00. Appeal is taken from an order

dismissing' the complaint and entering- judgment for

the defendant, entered on July 12, 1935. (R. 21.) The

petition for appeal was filed on October 8, 1935, pur-



suaiit to the Act of February 13, 1925, c. 229, Sees. 1, 4,

43 Stat. 936.

QUESTION PRESENTED.

Whether the Federal admissions tax is incurred

upon the purchase of a book of scrip which may be

exchanged for tickets to athletic events over a period

of ten years, or whether the admissions tax arises upon

the use of the scrip in payment for such tickets.

STATUTES AND REGULATIONS INVOLVED.

The statutes and regulations involved are set forth

in the Appendix, infra, pp. i-v.

STATEMENT.

The appeal is taken from judgment on an order

sustaining a demurrer to the complaint. The facts

stated in the complaint may be summarized as follows

:

In 1930 appellant bought for $100.00 from the Asso-

ciated Students of the University of California, a non-

profit association, a book of scrip. (R. 2.) The rights

received by appellant by virtue of the purchase of this

scrip and the conditions with regard thereto were

printed in the scrip book as follows (R. 3-4) :

1. The registered owner hereof has the option

to purchase at the established price, two tickets

for each football game played in the California

Memorial Stadium and for each California-Stan-



ford football game, whether played in the Cali-

fornia Memorial Stadium or in the Stanford

Stadium, during the academic years 1931-1932 to

1940-41, inclusive, paying therefore either in cash

or scrip

;

2. Subject to the conditions herein stated, the

script contained herein will be redeemed at face

value in payment for tickets for all athletic con-

tests in which California teams compete, if pre-

sented at the office of the Department of Athletics

of the A. S. U. C. (but not elsewhere) ; but tickets

are not gTiaranteed for any contests except those

referred to in paragraph (1) hereof.

3. In no event will scrip be redeemed in cash.

4. Scrip will be honored only if presented be-

tween the dates printed on the face thereof.

5. The registered owner hereof will not be as-

signed particular seats for the life of his rights,

but will be allotted seats from year to year in a

guaranteed classification.

6. Scrip will not be transferable except to a

member of the registered owner's immediate

family over the age of twelve years and who is

not the owner of other similar privileges.

7. If tickets are sold or offered for sale at a

price in excess of face value, all rights and
privileges of the person to whom such tickets were

issued shall be subject to forfeiture, and the un-

used portion of his scrip shall be cancelled.

8. The owner of the rights represented hereby,

by virtue of such ownership, may be declared

ineligible to purchase tickets under any other

classification and any person who shall transfer

his rights and who, prior to such transfer, was



ineligible under any classification, shall continue

to remain ineligible thereunder after such trans-

fer.

9. The exercise of the rights represented here-

by shall be subject to such rules and regulations

as from time to time may be prescribed by the

A. S. U. C, or by its authority; and failure to

conform to such rules or regulations shall subject

said rights to forfeiture.

10. AH rights represented hereby will termi-

nate with the end of the academic year 1940-1941,

and will not be subject to renewal or extension.

Twenty of the scrip coupons were redeemable during

each year of the ten year period, making a total of 200

coupons having a value of fifty cents each or an

aggregate face value of $100.00. (R. 5.)

In August of 1932, appellant purchased two tickets

to a football game which was to be played between the

University of California and Stanford University in

the following November, and paid for these tickets by

the surrender of twenty scrip coupons. (R. 5.) At

the time of this transaction, the Associated Students

required appellant to pay, and appellant did pay, $1.00

in cash as and for an admission tax under Section 711

of the Revenue Act of 1932. (R. 6.) Subsequently

the Associated Students paid the money so collected

from appellant over to the Collector of Internal

Revenue at San Francisco in connection with their

return under the admissions tax act. (R. 6.) On or

about November 14, 1933, appellant filed a claim for

refund for the said sum of $1.00, which was rejected



by the Commissioner of Internal Revenue on or about

June 20, 1934. (R. 7.)

This proceeding was thereafter brought for the re-

covery of the $1.00 so paid. A demurrer was filed by

the appellee on the ground that the complaint failed

to state facts sufficient to constitute a cause of action.

The demurrer was upheld by the Court below and the

complaint w^as dismissed. Appellant elected to stand

on his complaint and judgment was thereupon entered

in favor of the appellee.

ARGUMENT.

At the time that appellant purchased the scrip book

from the Associated Students, the athletic events put

on by the University of California were exempt from

the Federal admissions tax. Revenue Act of 1926, Sec.

500 (b) (1). At the time appellant used part of that

scrip to make the purchase of tickets to the "football

game involved in this case, such events were subject

to the tax. Revenue Act of 1932, Sec. 711 (c). Ap-

pellant's liability, therefore, depends on whether the

purchase of the scrip or the exchange of the scrip for

the tickets was the taxable transaction under the

revenue laws.

The tax imposed is ^'1 cent for each 10 cents or

fraction thereof of the amount paid for ad^nission to

any place * * *." (Italics supplied.) (Revenue Act of

1926, Sec. 500 (a) (1), as amended by the Revenue

Act of 1928, Sec. 411 (a) and the Revenue Act of



1932, Sec. 711 (a). The Cormnissioner of Internal

Revenue has construed this provision (and appellant

concedes that this construction is correct (Br. 4)), as

meaning that the tax applies to the payment for ad-

mission. Regulations 43, Art. 1. The term '' admis-

sion" is defined by the Commissioner as the ''right or

privilege to enter into a place". Regulations 43, Art. 3.

This same definition is to be found in Webster's New
International Dictionary. It seems clear that under

this regulation, in order to be taxable, the payment

must give the payor the right or privilege of entering

into a place.

Tested by this standard, the payment of $100.00 by

appellant in 1930 for the book of scrip was not a trans-

action to which the admissions tax applied. In return

for his $100.00 appellant received no right or privilege

to enter into any place. He could not have presented

his book of scrip to the ticket collector at the gate of

the California Stadium and have been entitled to ad-

mission. It was still necessary for appellant to pur-

chase tickets, like any other person, and if he intended

to use scrip, he could purchase his tickets only at one

place ; namely, the office of the Department of Athletics

of the A. S. II. C. (R. 3.) His ownership of the scrip

book gave him certain prior rights over others in the

purchase of tickets and in the selection of seats, and

gave him the right to use scrip instead of money in

payment for the tickets, but it did not give him the

right or privilege to enter into a place.

Undoubtedly the best evidence as to the nature of

these transactions is to be found in the agreement



between the parties themselves as it appears printed in

the scrip book. The rights vested in appellant, by

virtue of his ownership of the scrip book, are there set

forth and the privilege of entering into a place is not

included among those rights. On the contrary, para-

graph two of this printed statement (R. 3) specifically

provides that the scrip may be used only '^in payment

for" tickets, showing the intention of the parties to

have been that the surrender of the scrip constituted

the payment for the ticket of admission.

Another provision of this printed statement gives

appellant the right to pay for tickets either in cash or

in scrip. This provision makes it clear that when

scrip was used to pay for tickets it was treated exactly

like cash. (See Sharp v. State, 7 Ga. App. 749, 67 S. E.

1124.) Webster's New International Dictionary defines

scrip as ''a certificate of indebtedness in the form of

a promise to pay or a certification that a person is

entitled to receive a sum of money or goods issued by

a business concern, as one issued to circulate in lieu of

government currency". The scrip issued here was of

this nature, for it gave appellant the right to use it in

lieu of money in the purchase of tickets of admission

to athletic events at the University. This was the only

use that could be made of the scrip. It could not be

used to gain entrance to any place. The tickets, which

were secured in 1932, gave that right of admission and

the scrip was surrendered in payment for those tickets.

This surrender of scrip for tickets, then, was the

transaction to which the Federal admissions tax prop-

erly applies.
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Appellant urges the rule that where there is doubt

in the interpretation of statutes levying taxes, the

doubt should be resolved most strongly against the

Government and in favor of the citizen. Such a loile

has no application to this case. It is evident that

where books of scrip, like the one here involved, are

issued by universities after the enactment of the

Revenue Act of 1932, the taxpayers may well derive

benefit from a rule of law holding that they are not

taxable until the scrip is surrendered for the tickets,

because in many instances the taxpayers might not use

all of their scrip and in other instances it is possible

that the scrip might be exchanged for tickets where the

admission price is below the taxable minimum. The

question of law here for decision, then, is one that may

work in favor of the taxpayers in some situations and

against their interests in others, no matter which way

it is decided. It is the function of the Court to de-

termine correctly the construction of the statute and

the application of the statute to the facts involved.

There is no place in this case for the doctrine that tax

laws should be interpreted most strongly in favor of

the citizen.
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CONCLUSION.

The decision of the District Court was correct and

should be affirmed.

Dated, San Francisco, California,

March 27, 1936.

Respectfully submitted,

Robert H. Jackson,
Assistant Attorney (General,

SewALL Key,
F. A. LeSourd,

E. F. McMahon,
Special Assistants to the Attorney General,

H. H. McPike,
United States Attorney,

Esther B. Phillips,
Assistant United States Attorney,

Attorneys for Appellee.

(Appendix Follows.)
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Appendix

Revenue Act of 1926, c. 27, 44 Stat. 9

:

Sec. 500. (a) On and after the date this title takes

effect, there shall be levied, assessed, collected, and

paid, in lieu of the taxes imposed by section 500 of the

Revenue Act of 1924,

(1) A tax of 1 cent for each 10 cents or fraction

thereof of the amount paid for admission to any place

on or after such date, including admission by season

ticket or subscription, to be paid by the person paying

for such admission ; but where the amount paid for ad-

mission is 75 cents or less, no tax shall be imposed;
* * * * •jfr * *

(b) No tax shall be levied under this title in re-

spect of,

(1) Any admissions all the proceeds of which inure

(A) exclusively to the benefit of religious, educational,

or charitable institutions, societies, or organizations,

societies for the prevention of cruetly to children or

animals, or societies or organizations conducted for

the sole purpose of maintaining symphony orchestras

and receiving substantial support from voluntary con-

tributions, or of improving any city, town, village, or

other municipality, or of maintaining a cooperative or

community center moving-picture theatre—if no part

of the net earnings thereof inures to the benefit of any

private stockholder or individual; * * *. (U. S. C,

Title26, Sees. 940,941.)
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Revenue Act of 1932, c. 209, 47 Stat. 169

:

Sec. 711. Admissions Tax.

(a) Paragraph (1) of section 500 (a) of the Reve-

nue Act of 1926, as amended, is amended to read as

follows:

"(1) A tax of 1 cent for each 10 cents or fraction

thereof of the amount paid for admission to any place,

including admission by season ticket or subscription, to

be ijaid by the person paying for such admission; ex-

cept that in case the amount paid for admission is less

than 41 cents, no tax shall be imposed. * * *.

(c) Section 500 of the Revenue Act of 1926, as

amended, is amended by adding at the end thereof the

following subdivision

:

''(e) The exemption from tax provided by subdi-

vision (b) (1) (A) shall not be allowed in the case of

admissions to wrestling matches, prize fights, or box-

ing, sparring, or other pugilistic matches or exhibi-

tions. The exemption from tax provided by subdivi-

sion (b) (1) shall not be allowed in the case of

admissions to any athletic game or exhibition the pro-

ceeds of which inure wholly or partly to the benefit of

any college or university (including any academy of

the military or naval forces of the United States)."

* * *. (U. S. C, Title 26, Sees. 940, 941.)

Treasury Regulations 43, promulgated under the Revenue Act of

1926, as amended by the Revenue Acts of 1928 and 1932

:

Art. 1. Basis, rate, and computation of tax. * * *.

If the amount paid for each admission to any place

is 41 cents or more the whole amount so paid is subject
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under these provisions of the Act to a tax of 1 cent for

each 10 cents or fraction thereof. The tax in each case

is to be paid by the person paying for such admission.

This tax applies to the payment for admission, not to

the admission itself, and as soon as payment for ad-

mission is made the tax attaches, whether or not the

admission itself ever takes place. The tax applies if

the payment for admission occurs in the United States,

even though the admission is to take place outside the

territorial limits of the United States.^ No refund of

the tax can be allowed by reason of nonuse of the

ticket unless the admission charge also is refunded.

The tax attaches to the amount paid for each ad-

mission separately, and, therefore, if two or more

admissions are i^aid for at once, the total tax is de-

termined by computing separately the tax on each

admission and by then adding together the taxes so

computed. In other words, the tax for 10 single ad-

missions will always be ten times the tax for each

single admission. If, however, a fixed charge must be

paid in order to gain admission to a place, the total

charge is subject to tax if 41 cents or more, even

though it covers admission for more than one person,

such as a couple.

In the case of season tickets or subscriptions, the

tax is on the amount paid for each season ticket or

subscription, unless the amount which would be

charged to the holder or subscriber for a single admis-

sion is less than 41 cents, in which case the amount

1. The act applies generally only to the mainland of the United States,
Hawaii, and Alaska.
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paid for adinissioii by season ticket or subscription is

exempt from tax.*******
The amount paid for admission to any place is the

amount which must be paid to the person controlling

such admission in order to secure that privilege. If a

ticket or card of admission is sold by the person con-

trolling said admission for an amount in excess of the

regular or established price or charge therefor, the tax

imposed by section 500 (a) (1) will apply to the entire

amount for which it is so sold. In addition, the

theatre or other place of amusement (or broker) sell-

ing such ticket or card of admission for an amount in

excess of the regular or established price therefor will

be subject to a tax on the amount of the excess charge.

(See ch. 2.)*******
Art. 2. Meaning of the term '^place'\ The tax

mider these provisions of the Act is on "the amount

paid for admission to any place." "Place" is a w^ord

of very broad meaning, and it is not defined or other-

wise limited by the Act. But the basic idea it conveys

is that of a definite location. The phrase, therefore,

"to any place" does not narrow the meaning of the

word "admission", except to the extent that it implies

that the admission is to a definite location. This loca-

tion may be on or beneath the surface of the earth, or

a structure whose location with relation to the earth is

definitely fixed, at least temporarily. Places of amuse-

ment obviously constitute the most important class of

places admission to which is subject to this tax.



Art. 3. Meaning of ''admission^'. The tax is im-

posed on 'Hhe amount paid for admission to any

place", and applies to the amount which must he paid

in order to gain admission to a place, if such amount

is 41 cents or more. (See Art. 1.) The term '^ admis-

sion" means the right or privilege to enter into a

place. However, the law specifically provides that it

shall also include "seats and tables, reserved or other-

wise, and other similar accommodations." A charge

for their use in any place, must, therefore, be treated

as a taxable charge for admission, and not as a rental

charge. So an amount paid for the right to use a

reserved seat in a theatre or circus, a table in a roof

garden, a seat in a hotel room or window to view a

parade, or the like, is taxable. This is true whether

the charge made for the use of the seat, table, or sim-

ilar accommodation is combined with an admission

charge proper to form a single charge, or is separate

and distinct from an admission charge, or is itself the

sole charge.

\
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IN THE DISTRICT COURT OF THE UNITED

STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

WILLIAM C BITTING, JR.,

Trustee,

Plaintiff,

vs.

WOMAN'S HOME MISSION-
ARY SOCIETY OF THE
METHODIST EPISCOPAL
CHURCH OF SOUTHERN
CALIFORNIA CONFER-
ENCE, a corporation.

Defendant.

AtLawNo. 7150-J

CITATION

TO THE ABOVE NAMED PLAINTIFF AND
MESSRS. FLINT & MAC KAY, HIS ATTORNEYS:

You are hereby cited and admonished to appear in the

United States Circuit Court of Appeals for the Ninth Cir-

cuit at San Francisco, California, within 30 days from

and after the day this citation bears date, pursuant to the

appeal filed in the clerk's office of the District Court of

the United States, Southern District of California, Cen-

tral Division, wherein defendant Woman's Home Mission-

ary Society of the Methodist Episcopal Church of South-

ern California Conference, a corporation, is appellant and

William C. Bitting, Jr., Trustee, is appellee, to show cause
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i£ any there be why the judgment entered against Woman's

Home Missionary Society of the Methodist Episcopal

Church of Southern Cahfornia Conference, a corporation,

as in said appeal mentioned, should not be reversed and

why speedy justice should not be done the parties in that

behalf.

WITNESS the Honorable William P. James, Judge of

the District Court of the United States, Southern District

of California, Central Division, this 20 day of August,

1935.

Wm P. James

Judge of the District Court of the United States, South-

ern District of Cahfornia, Central Division.

[Endorsed] : Filed Aug 27 1935 R. S. Zimmerman,

Clerk By Edmund L Smith, Deputy Clerk
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IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

WILLIAM C. BITING, JR.,

TRUSTEE,

Plaintiff,

At Law No. 7150-J

COMPLAINT FOR
MONEY ON
BONDS

-vs-

WOMAN'S HOME MISSION-
ARY SOCIETY OF THE
METHODIST EPISCOPAL
CHURCH OF SOUTHERN
CALIFORNIA CONFER-
ENCE, a corporation,

Defendant

The plaintiff, William C. Bitting, Jr., Trustee, for cause

of action against the defendant, Woman's Home Mission-

ary Society of the Methodist Episcopal Church of South-

ern California Conference, a corporation, alleges:

-I-

The ground upon which the jurisdiction of this court

depends is diversity of citizenship between the parties

hereto; and the matter in controversy herein exceeds the

sum or value of $3,000.00, exclusive of interest and costs.

-II-

The plaintiff, William C. Bitting, Jr., is a citizen of the

State of Missouri, and resides in the City of St. Louis in

said state.



-III-

The defendant, Woman's Home Missionary Society of

the Methodist Episcopal Church of Southern CaHfornia

Conference, is and at all times herein mentioned has been

a corporation organized and existing under the laws of

the State of California, with its principal place of business

in the City of Los Angeles, County of Los Angeles, State

of California, in the Southern Judicial District of CaH-

fornia; and said defendant is a citizen of the State of

California, and a resident of said state and of said South-

ern District.

-IV-

The matter in controversy herein exceeds, exclusive of

interest and costs, the sum or value of $3,000.00.

-V-

On or shortly after the 1st day of January, 1928, Metho-

odist Hospital of Southern California, a California cor-

poration, John M. Woods, and the plaintiff, William C.

Bitting, Jr., and the defendant, Woman's Home Mission-

ary Society of the Methodist Episcopal Church of South-

ern California Conference, a California corporation, exe-

cuted and delivered a mortgage deed of trust dated Jan-

uary 1, 1928, whereby said Methodist Hospital of South-

ern California, therein called the Grantor, conveyed cer-

tain real and personal property situated in the City of Los

Angeles, County of Los Angeles, State of California, to

plaintiff and the said John M. Woods, as Trustees, to se-

cure a bonded indebtedness of defendant in the aggregate

principal sum of Six Hundred Thousand Dollars ($600,-

000.00), evidenced by Seven Hundred and Sixty-six (766)

Negotiable First Mortgage Five and One-Half Per Cent



Serial Gold Bonds, executed by defendant and dated

January 1, 1928, payable to bearer. A true and complete

copy of said mortgage deed of trust is attached hereto as

part hereof, marked Exhibit "A", and is incorporated in

this complaint for all purposes as if set forth in this para-

graph. Said mortgage deed of trust was duly signed,

sealed, and acknowledged by the parties thereto, with an

affidavit by said Trustees that the same was made in good

faith and without any design to hinder, delay or defraud

creditors, and was recorded on the 24th day of February,

1928, in Book 7857, page 40, of Official Records of the

County of Los Angeles, State of California.

-VI-

Contemporaneously with the execution of said mortgage

deed of trust, defendant executed the bonds referred to

and described therein, to-wit, bonds whereby defendant

acknowledged its indebtedness in, and promised to pay to

the bearer or to the registered holder in gold coin of the

United States of America, of or equal to the present stand-

ard of weight and fineness, that is, the standard existing

on the 1st day of January, 1928, an aggregate principal

sum of $600,000.00, the bonds so executed being dated

January 1, 1928, being 766 in all, bearing numbers 1 to

766, both inclusive, being payable at the office of Ameri-

can Trust Company in the City of St. Louis, Missouri,

bearing interest at 5-1/2% per annum payable semi-

annually on the first days of January and July of each

year in gold coin of the United States of America, of or

equal to the present standard of weight and fineness, that

is, the standard existing on the 1st day of January, 1928,

and having the numbers, denominations, and periodical re-

tirements set forth below, to-wit:



Numbers of Bonds
(Both inclusive) Denominations Maturities Periodical Retirement

Ito 7 $1,000.00 July 1 ,1928 $ 7,000.00

8 to 14 1,000.00 Jan. 1 ,1929 7,000.00

15 to 21 1,000.00 July 1 ,1929 7,000.00

22 to 29 1,000.00 Jan. 1 ,1930 8,000.00

30 to Z7 1,000.00 July 1 ,1930 8,000.00

38 to 45 1,000.00 Jan. 1 ,1931 8,000.00

46 to 55 1,000.00 July 1 ,1931 10,000.00

56 to 76 500.00 Jan. 1 ,1932 10,500.00

77 to 97 500.00 July 1 ,1932 10,500.00

98 to 108 1,000.00 Jan. 1 ,1933 11,000.00

109 to 131 500.00 July 1 ,1933 11,500.00

132 to 154 500.00 Jan. 1 ,1934 11,500.00

Numbers of Bonds
(Both inclusive) Denominations Maturities Periodical Retirement

155 to 166 $1,000.00 July 1 ,1934 $ 12,000.00

167 to 178 1,000.00 Jan. 1 ,1935 12,000.00

179 to 191 1,000.00 July 1 ,1935 13,000.00

192 to 204 1,000.00 Jan. 1 ,1936 13,000.00

205 to 218 1,000.00 July 1 , 1936 14,000.00

219 to 232 1,000.00 Jan. 1 ,1937 14,000.00

233 to 247 1,000.00 July 1 ,1937 15,000.00

248 to 262 1,000.00 Jan. ] ,1938 15,000.00

263 to 277 1,000.00 July 1 ,1938 15,000.00

278 to 293 1,000.00 Jan. 1 ,1939 16,000.00

294 to 326 500.00 Julyl ,1939 16,500.00

327 to 343 1,000.00 Jan. 1 ,1940 17,000.00

344 to 360 1,000.00 July 1 ,1940 17,000.00

361 to 395 500.00 Jan. 1 ,1941 17,500 00

396 to 413 1,000.00 July 1 ,1941 18,000.00

414 to 450 500.00 Jan. 1., 1942 18,500.00

451 to 469 1,000.00 July 1., 1942 19,000.00

470 to 508 500.00 Jan. 1L, 1943 19,500.00

509 to 528 1,000.00 July ] ,1943 20,000.00

529 to 666 1,000.00 Jan. 1 , 1944)

667 to 766 500.00
) 188,000.00
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-VII-

Each of said bonds was in the following words and fig-

ures, with appropriate insertion of words and figures in

blank spaces, to-wit:

STATE OF CALIFORNIA

$ No

WOMAN'S HOME MISSIONARY SOCIETY
OF THE METHODIST EPISCOPAL CHURCH
OF SOUTHERN CALIFORNIA CONFERENCE

FIRST MORTGAGE FIVE AND ONE-HALF PER
CENT SERIAL GOLD BOND

(SECURED BY PROPERTY OF METHODIST
HOSPITAL OF SOUTHERN CALIFORNIA)

WOMAN'S HOME MISSIONARY SOCIETY OF
THE METHODIST EPISCOPAL CHURCH OF
SOUTHERN CALIFORNIA CONFERENCE, a corpo-

ration organized under the laws of the State of California,

hereinafter sometimes called the "MAKER", for value

received- acknowledges its indebtedness in and hereby

promises to pay the sum of

DOLLARS

to the bearer, or if registered as hereinafter provided,

then to the registered holder hereof, in gold coin of the

United States of America of or equal to the present stand-

ard of weight and fineness, on the first day of
,

19 (unless this bond be sooner redeemed, as herein-

after provided), at the office of AMERICAN TRUST
COMPANY, in the City of St. Louis, Missouri, or its



successor, with interest on said sum from date at the

rate of Five and One-Half Per Cent (5-1/2%) per an-

num, payable, in like gold coin at the office of said Ameri-

can Trust Company, in the City of St. Louis, Missouri,

or its successor, semi-annually on the first days of January

and July of each year, but only upon presentation and sur-

render of the interest coupons hereto attached as they sev-

erally mature.

This bond is one of an issue of Six Hundred Thousand

Dollars ($600,000.00) bonds, and of a series of Seven

Hundred Sixty-Six (766) bonds, of which Four Hundred

Thirty-four (434) bonds are of the face value of One

Thousand Dollars ($1,000.00) each, and Three Hundred

Thirty-Two (332) bonds are of the face value of Five

Hundred Dollars ($500.00) each, maturing serially, com-

mencing on the first day of July, 1928, and continuing on

the first days of January and July of each year up to and

including the first day of January, 1944.

The proceeds of this issue of bonds are to be applied

to the refunding of the present indebtedness of, and to the

other proper corporate purposes of, Methodist Hospital of

Southern California, a corporation organized and con-

trolled by the Maker, and all of said bonds are secured

equally and ratably by a mortgage deed of trust made and

executed by said Methodist Hospital of Southern Califor-

nia, joined by the Maker, conveying that certain property

of said Hospital in the County of Los Angeles, State of

California, therein fully described, to John M. Woods and

William C. Bitting, Jr., both of the City of St. Louis,

Missouri, as Mortgage Trustees. Reference is hereby

made to said mortgage deed of trust for the further defini-

tion of the rights of the holders of said bonds, and of the

trusts upon which said property is conveyed.
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This bond shall not be \alid unless and until authenti-

cated by the signature of one of the said Mortgage Trus-

tees to the certificate endorsed hereon. When so authen-

ticated, this bond shall pass by dehvery, unless registered

and endorsement of registration be made on the schedule

of registration hereon. This bond may be registered by

the owner hereof as to principal on the books of the

Maker, kept for that purpose at the office of the Mortgage

Trustees at 704 Locust Street, in the City of St. Louis,

Missouri, and if so registered will thereafter be transfer-

able only on said books by the registered owner in person

or his duly authorized attorney, (registration and each

successive transfer being noted on the schedule of regis-

tration hereon), unless the last preceding transfer shall

have been to bearer, in which case transferability by de-

livery will be thereby restored. But such registration

shall not affect the negotiability of the coupons hereto an-

nexed, and it is provided that the Maker and the Mort-

gage Trustees may both before and after maturity deem

and treat the holder of any coupons hereto attached and

the holder of this bond, unless registered, as the absolute

owner thereof for all purposes.

This bond may be called and redeemed before maturity

at the option of the Maker on any interest bearing date

upon compliance with the terms and conditions as to re-

demption contained in said mortgage deed of trust, and

upon payment of the principal sum hereof, together with

accrued interest thereon, and a premium of One-Half of

One Per Cent (1/2 of 1%) of the principal amount hereof
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for each year or fractional part thereof whereby the date

of such redemption shall antecede the date of expressed

maturity of this bond, provided, however, that said pre-

mium shall in no event exceed the sum of Two Per Cent

(2%) of the principal amount hereof. Interest shall cease

to accrue upon this bond on the date fixed for such redemp-

tion if all conditions of redemption shall have been com-

plied with.

IN WITNESS WHEREOF, the Maker has caused

these presents to be signed in its name and behalf by its

President and its corporate seal to be hereto affixed, at-

tested by its Treasurer, and has caused the facsimile signa-

ture of its president to be engraved on each of the interest

coupons hereto attached.

Dated at the City of Los Angeles, California, the first

day of January, 1928.

WOMAN'S HOME MISSIONARY SOCIETY OF
THE METHODIST EPISCOPAL CHURCH OF
SOUTHERN CALIFORNIA CONFERENCE

By

President.

Attest

:

Treasurer.

-VIII-

Attached to each of said bonds were coupons for the

payment of interest thereon in accordance with the inter-

est provisions of said bonds, in words and figures follow-

ing, with appropriate insertion of words and figures in

blank spaces, to-wit:
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COUPON

$ No

On the first day of ,
19

,
(the bond

hereinafter mentioned not having been previously called

for redemption at a date prior to the maturity hereof)

Woman's Home Missionary Society of the Methodist

Episcopal Church of Southern CaHfornia Conference, a

Cahfornia corporation, will pay to the bearer

Dollars ($ ) in gold coin of the United

States of America of or equal to the present standard of

weight and fineness, at the office of American Trust Com-

pany in the City of St. Louis, Missouri, being six months'

interest on its First Mortgage Five and One-Half Per

Cent (5-1/2%) Serial Gold Bond, dated January 1, 1928,

and numbered

WOMAN'S HOME MISSIONARY SOCIETY OF
THE METHODIST EPISCOPAL CHURCH OF
SOUTHERN CALIFORNIA CONFERENCE

By (Facsimile Signature)

President.

-IX-

Each of said bonds was signed by the President of de-

fendant and its corporate seal was thereto attached, at-

tested by its Treasurer. Each coupon for interest at-

tached to said bonds bore the facsimile signature of the

President of defendant. Each of said bonds was au-

thenticated by one of the aforesaid Trustees, who certi-

fied on the back of each bond that it was one of the bonds

issued under said mortgage deed of trust. All of said

bonds, with all of the interest coupons attached thereto,

were thereupon immediately issued, sold and delivered ac-
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cording to the order of defendant, and defendant there-

upon obhg-ated itself for a valuable consideration upon

the terms, covenants and conditions expressed on its part

in said bonds and coupons and in said mortgage deed of

trust. Said obligation was by the terms of said mort-

gage deed of trust comprised in said mortgage deed of

trust as a part of the covenants thereof, and in that be-

half it was provided by said mortgage deed of trust as

follows : "The terms and conditions contained in said

bonds and coupons of the Woman's Home Missionary

Society and the covenants made therein, according to the

tenor of the form hereinabove set forth, are incorporated

by reference in this mortgage and deed of trust." All

of the terms, covenants and conditions of said bonds and

coupons and said mortgage deed of trust are in full force

and effect, except so far as payments on account of prin-

ciapl and interest have been made as hereinafter set forth.

-X-

John M. Woods, one of said Trustees, has heretofore

resigned and discharged himself of the trust by an in-

strument in writing duly executed by him in duplicate

and acknowledged, so as to entitle the same to be re-

corded. One of said instruments has been delivered to

Methodist Hospital of Southern California and the other

to plaintiff, his co-trustee, more than thirty (30) days

prior to the effective date of such resignation, and said

instrument of resignation has been pubHshed once a week

for three successive weeks in a newspaper in general cir-

culation in the City of St. Louis, Missouri, and once each

week for three consecutive weeks in a newspaper in gen-

eral circulation in the County of Los Angeles, State of

California, the first publication in each; case having been
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more than thirty (30) days prior to the effective date of

such resignation. All of said proceedings have been

taken and completed and said resignation has taken ef-

fect prior to the commencement of this suit, and the said

John M. Woods has ceased to act as Trustee prior to the

commencement of this suit. No Trustee has been ap-

pointed in place of the said John M. Woods and plaintiff

is the sole mortgage Trustee with all of the rights,

powers and duties conferred upon the mortgage Trustees

by said mortgage deed of trust.

-XI-

Defendant has failed to pay, or cause to be paid, as

hereinafter set forth, the principal of certain of said

bonds at the time and in the manner specified for the pay-

ment thereof, and has failed to pay, or cause to be paid,

as hereinafter set forth, certain instalments of interest

within thirty (30) days after the same became due, and

a default has accordingly occurred within the meaning of

said mortgage deed of trust, and within the meaning of

said bonds and coupons. Defendant has paid the prin-

cipal and interest due and payable on bonds numbers 1 to

55, both inclusive, aggregating the principal sum of

Fifty-Five Thousand Dollars ($55,000.00), maturing as

to principal serially from and commencing with July 1,

1928, and to and ending with July 1, 1931. No part of

the principal, to-wit. Five Hundred and Forty-Five

Thousand Dollars ($545,000.00) of the remaining issued

and outstanding bonds has been paid and the entire prin-

cipal of said bonds in said sum of $545,000.00 remains
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due, owing and unpaid. Of this unpaid principal, the

sum of Seventy-Nine Thousand Dollars ($79,000.00) has

matured prior to the commencement of this suit, as fol-

lows:

Numbers of Bonds
(Both inclusive) Denominations Maturities Periodical Retirem(

56 to 76 $ 500.00 Jan. 1, 1932 $ 10,500.00

77 to 97 500.00 July 1, 1932 10,500.00

98 to 108 1,000.00 Jan. 1, 1933 11,000.00

109 to 131 500.00 July 1, 1933 11,500.00

132 to 154 500.00 Jan. 1, 1934 11,500.00

155 to 166 1,000.00 July 1,1934 12,000.00

167 to 178 1,000.00 Jan. 1, 1935

Total . . .

12,000.00

$ 79,000.00

Of the aforesaid unpaid principal, the sum of Four Hun-

dred and Sixty-Six Thousand Dollars ($466,000.00)

would, but for the acceleration of maturity hereinafter

alleged, mature according to the terms of said bonds and

mortgage deed of trust on the following future dates and

in the following amounts, to-wit:

Numbers of Bonds
(Both inclusive) Denominations Matui ities Periodical Retirem(

179 to 191 $1,000.00 July 1935 $ 13,000.00

192 to 204 1,000.00 Jan. 1936 13,000.00

205 to 218 1,000.00 July 1936 14,000.00

219 to 232 1,000.00 Jan. 1937 14,000.00

233 to 247 1,000.00 July 1937 15,000.00

248 to 262 1,000.00 Jan. 1938 15,000.00

263 to 277 1,000.00 July 1938 15,000.00



16

278 to 293 1,000.00 Jan. 1939 16,000.00

294 to 326 500.00 July ,1939 16,500.00

327 to 343 1,000.00 Jan. ,1940 17,000.00

344 to 360 1,000.00 July 1940 17,000.00

361 to 395 500.00 Jan. ,1941 17,500.00

396 to 413 1,000.00 July , 1941 18,000.00

414 to 450 500.00 Jan. , 1942 18,500.00

451 to 469 1,000.00 July 1942 19,000.00

470 to 508 500.00 Jan. ,1943 19,500.00

509 to 528 1,000.00 July 1943 20,000.00

529 to 666 1,000.00 Jan. ^1 1944)

667 to 766 500.00

Total

) 188,000.00

$466,000.00

All of the aforesaid bonds in the aggregate principal sum

of $545,000.00, bearing consecutive numbers from 56 to

766, both inclusive, are issued and outstanding in the hands

of holders for value. Plaintiff, as sole Trustee under said

mortgage deed of trust, has heretofore and since January

1, 1935, by a notice in writing addressed and delivered to

defendant and to Methodist Hospital of Southern Cali-

fornia, declared the principal and interest of all of the out-

standing First Mortgage Five and One-Half Per Cent

Serial Gold Bonds aforesaid, including all warrants issued

in lieu of bond coupons, to be due and payable immediately,

and the whole thereof is accordingly now due and payable.

-XII-

No part of the interest, to-wit. Fourteen Thousand Nine

Hundred and Eighty-Seven and 50/100 Dollars ($14,-

987.50), which was payable on said outstanding principal
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of $545,000.00 on the 1st day of July, 1932, has been paid.

On said date defendant executed, issued and delivered its

written promises to pay to the bearer the amount of the

interest payable on said date in gold coin of the United

States of America, of or equal to the present standard of

weight and fineness (that is, the standard existing on July

1, 1932) on or before the 1st day of July, 1937, at the

office of Bitting & Co., in the City of St. Louis, Missouri.

Said instruments provided as follows:

"This note is accepted in lieu of a coupon due July 1,

1932, on a certain First Mortgage 5-1/2% Serial Gold

Bond of the said Woman's Home Missionary Society of

the Methodist Episcopal Church of Southern California

Conference secured by a mortgage deed of trust of Meth-

odist Hospital of Southern California, a California corpo-

ration, dated the first day of January, 1928, and recorded

in the office of the Recorder of Los Angeles County, Cali-

fornia, in Book 7857 at page 40, said bond bearing Serial

No.

Said instruments (known as warrants or notes) were

delivered to, and are now outstanding in the hands of, or

for the use and benefit of, the holders, or their successors

in interest, of the coupons which were as aforesaid pay-

able on the 1st day of July, 1932. No part of the prin-

cipal of said instruments has been paid, and by the written

notice alleged in the last preceding paragraph plaintiff, as

sole trustee, has declared the entire principal of said war-

rants or notes amounting to $14,987.50 immediately due
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and payable, and the whole thereof is now due and payable.

No part of the interest which was payable according to

said interest coupons on the principal sum of $545,000.00

on July 1, 1933, January 1, 1934, July 1, 1934, and Jan-

uary 1, 1935, amounting to $14,987.50 on each of said four

maturity dates, has been paid, nor has any interest on

said principal of $545,000.00 been paid for any period sub-

sequent to January 1, 1935; and there is now due, owing

and unpaid in addition to the amount of the aforesaid war-

rants or notes for interest due July 1, 1932, interest in the

sum of Fifty-Nine Thousand Nine Hundred and Fifty

Dollars ($59,950.00), representing interest due and unpaid

in the sum of $14,987.50 on each of the following

dates, to-wit, July 1, 1933, January 1, 1934, July 1, 1934,

and January 1, 1935; together with interest on said

$545,000.00 at 5-1/2% per annum for the period subse-

quent to January 1, 1935, until paid.

WHEREFORE, plaintiff prays judgment against de-

fendant for the sum of Six Hundred Nineteen Thousand

Nine Hundred and Thirty-Seven and 50/100 Dollars

($619,937.50), together with interest on the sum of Five

Hundred and Forty-five Thousand Dollars ($545,000.00)

at the rate of 5-1/2% per annum from and after January

1, 1935, to the date of the entry of judgment herein, and

for costs of suit.

FLINT & MAC KAY,

BY WILLIAM A. BOWEN
ATTORNEYS FOR PLAINTIFF



19

EXHIBIT "A"

MORTGAGE DEED OF TRUST

METHODIST HOSPITAL OF SOUTHERN
CALIFORNIA,

Party of the First Part,

JOHN M. WOODS AND WILLIAM C.

BITTING, JR.,

Parties of the Second Part,

WOMAN'S HOME MISSIONARY SOCIETY OF
THE METHODIST EPISCOPAL CHURCH OF
SOUTHERN CALIFORNIA CONFERENCE,

Party of the Third Part.

THIS MORTGAGE DEED OF TRUST, Made and

entered into this 1st day of January, 1928, by and between

METHODIST HOSPITAL OF SOUTHERN CALI-

FORNIA, a corporation organized and existing under the

laws of the State of CaHfornia, Party of the First Part,

hereinafter sometimes called "Grantor"; JOHN M.

WOODS and WILLIAM C. BITTING, JR., of the City

of St. Louis, Missouri, Parties of the Second Part, here-

inafter sometimes called "Mortgage Trustees", and

WOMAN'S HOME MISSIONARY SOCIETY OF
THE METHODIST EPISCOPAL CHURCH OF
SOUTHERN CALIFORNIA CONFERENCE, a corpo-

ration organized and existing under the laws of the State

of California, Party of the Third Part, hereinafter some-

times called "Woman's Home Missionary Society"; Wit-

nesseth, That



20

WHEREAS, the Party of the First Part is a corpora-

tion which has been heretofore, to-wit, on the 25th day of

June, 1912, formed by the Party of the Third Part, and

which is, by the terms of the Articles of Incorporation of

the Party of the First Part, controlled and managed by the

Party of the Third Part, and

WHEREAS, the Party of the First Part has outstand-

ing an indebtedness of Four Hundred Seventy-five Thou-

sand Dollars ($475,000.00), evidenced by its certain issue

of First Mortgage Seven Per Cent Serial Gold Bonds,

dated March 1st, 1924, and secured by an indenture of

trust of even date therewith by and between the Party of

the First Part and Citizens Trust and Savings Bank, as

Trustees, which said indenture of trust is recorded in

Book 3467 at page 135 of the Official Records of Los An-

geles County, California, and has outstanding unsecured

indebtedness in further amounts to diverse individuals and

corporations, and

WHEREAS, it is the desire of the Party of the First

Part and the Party of the Third Part to arrange for the

refunding of all such indebtedness, secured and unsecured,

through the issuance and sale of the bonds hereinafter

mentioned and described, and

WHEREAS, on the 15 day of February, 1928, at a

special meeting of the Board of Directors of the Party

of the Third Part, duly called and held for that purpose

at the principal place of business of the Party of the Third

Part, a quorum being present, it was resolved by the unani-

mous vote of all of the directors present, that the Party

of the Third Part create a bonded indebtedness in the ag-

gregate principal sum of Six Hundred Thousand Dollars

($600,000.00), to be evidenced by its certain Seven Hun-
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dred Sixty-Six (766) Negotiable First Mortgage Five and

One-Half Per Cent Serial Gold Bonds, numbered one to

seven hundred sixty-six, both inclusive, dated January 1,

1928, payable to bearer at the office of American Trust

Company in the City of St. Louis, Missouri, and having

the denominations and maturities, respectively, set opposite

their respective numbers in the following schedule, to-wit:

Numbers of Bonds
(Both inclusive) Denominations Maturities Annual Retirement

Ito 7 $1,000.00 July 1 1928 $ 7,000.00

8 to 14 1,000.00 Jan. 1 1929 7,000.00

15 to 21 1,000.00 July 1 1929 7,000.00

22 to 29 1,000.00 Jan. 1 1930 8,000.00

30 to Z7 1,000.00 July 1 1930 8,000.00

38 to 45 1,000.00 Jan. 1 1931 8,000.00

46 to 55 1,000.00 July 1 1931 10,000.00

56 to 76 500.00 Jan. 1 1932 10,500.00

77 to 97 500.00 July 1 ,1932 10,500.00

98 to 108 1,000.00 Jan. 1 1933 11,000.00

109 to 131 500.00 July 1 1933 11,500.00

132 to 154 500.00 Jan. 1 1934 11,500.00

155 to 166 1,000.00 July 1 1934 12,000.00

167 to 178 1,000.00 Jan. 1 1935 12,000.00

179 to 191 1,000.00 July 1 1935 13,000.00

192 to 204 1,000.00 Jan. 1 1936 13,000.00

205 to 218 1,000.00 July 1 1936 14,000.00

Numbers of Bonds
(Both inclusive) Denominations Matur ities Annual Retirement

219 to 232 $1,000.00 Jan. 1 1937 $ 14,000.00

233 to 247 1,000.00 July 1 1937 15,000.00

248 to 262 1,000.00 Jan. 1 1938 15,000.00

263 to 277 1,000.00 July 1 1938 15,000.00

278 to 293 1,000.00 Jan. 1 1939 16,000.00

294 to 326 500.00 July 1 1939 16,500.00
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327 to 343 1,000.00 Jan. ^ 1940 17,000.00

344 to 360 1,000.00 July 1940 17,000.00

361 to 395 500.00 Jan. 1941 17,500.00

396 to 413 1,000.00 July •* 1941 18,000.00

414 to 450 500.00 Jan. 1942 18,500.00

451 to 469 1,000.00 July 1942 19,000.00

470 to 508 500.00 Jan. 1943 19,500.00

509 to 528 1,000.00 July 1943 20,000.00

529 to 666 1,000.00 Jan. -*• 1944)

667 to 766 500.00 ) 138,000.00

and,

WHEREAS, said Board of Directors of the Party of

the Third Part at said meeting and by vote of all of the

directors present further resolved that said bonds should

be substantially in the following form, to-wit

:

$-

STATE OF CALIFORNIA

No.

WOMAN'S HOME MISSIONARY SOCIETY
OF THE METHODIST EPISCOPAL CHURCH
OF SOUTHERN CALIFORNIA CONFERENCE

FIRST MORTGAGE FIVE AND ONE-HALF PER
CENT SERIAL GOLD BOND

(SECURED BY PROPERTY OF METHODIST
HOSPITAL OF SOUTHERN CALIFORNIA)

WOMAN'S HOME MISSIONARY SOCIETY OF
THE METHODIST EPISCOPAL CHURCH OF
SOUTHERN CALIFORNIA CONFERENCE, a cor-

poration organized under the laws of the State of Cali-

fornia, hereinafter sometimes called the ''MAKER", for



23

value received acknowledges its indebtedness in and hereby

promises to pay the sum of

DOLLARS

to the bearer, or if registered as hereinafter provided,

then to the registered holder thereof, in gold coin of the

United States of America of or equal to the present stand-

ard of weight and fineness, on the first day of
,

19 (unless this bond be sooner redeemed, as herein-

after provided), at the ofhce of AMERICAN TRUST
COMPANY, in the City of St. Louis, Missouri, or its

successor, with interest on said sum from date at the

rate of Five and One-Half Per Cent (5^%) per annum,

payable, in like gold coin at the ofhce of said American

Trust Company, in the City of St. Louis, Missouri, or

its successor, semi-annually on the first days of January

and July of each year, but only upon presentation and sur-

render of the interest coupons hereto attached as they sev-

erally mature.

This bond is one of an issue of Six Hundred Thousand

Dollars ($600,000.00) bonds, and of a series of Seven

Hundred Sixty-Six (766) bonds, of which Four Hundred

Thirty-four (434) bonds are of the face value of One

Thousand Dollars ($1,000.00) each, and Three Hundred

Thirty-Two (332) bonds are of the face value of Five

Hundred Dollars ($500.00) each, maturing serially, com-

mencing on the first day of July, 1928, and continuing on

the first days of January and July of each year up to and

including the first day of January, 1944.

The proceeds of this issue of bonds are to be applied

to the refunding of the present indebtedness of, and to the

other proper corporate purposes of, Methodist Hospital of

Southern Cahfornia, a corporation organized and con-
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trolled by the Maker, and all of said bonds are secured

equally and ratably by a mortgage deed of trust made

and executed by said Methodist Hospital of Southern Cali-

fornia, joined by the Maker, conveying that certain prop-

erty of said Hospital in the County of Los Angeles, State

of California, therein fully described, to John M. Woods

and William C. Bitting, Jr., both of the City of St. Louis,

Missouri, as Mortgage Trustees. Reference is hereby

made to said mortgage deed of trust for the further defi-

nition of the rights of the holders of said bonds, and of

the trusts upon which said property is conveyed.

This bond shall not be valid unless and until authenti-

cated by the signature of one of the said Mortgage Trus-

tees to the certificate endorsed hereon. When so authen-

ticated, this bond shall pass by delivery, unless registered

and endorsement of registration be made on the schedule

of registration hereon. This bond may be registered by

the owner hereof as to principal on the books of the Maker,

kept for that purpose at the office of the Mortgage Trus-

tees at 704 Locust Street, in the City of St. Louis, Mis-

souri, and if so registered will thereafter be transferable

only on said books by the registered owner in person or

his duly authorized attorney, (registration and each suc-

cessive transfer being noted on the schedule of registration

hereon), unless the last preceding transfer shall have been

to bearer, in which case transferability by delivery will be

thereby restored. But such registration shall not affect

the negotiability of the coupons hereto annexed, and it is

provided that the Maker and the Mortgage Trustees may
both before and after maturity deem and treat the holder

of any coupons hereto attached and the holder of this bond,

unless registered, as the absolute owner thereof for all

purposes.
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This bond may be called and redeemed before maturity

at the option of the Maker on any interest bearing date

upon compliance with the terms and conditions as to re-

demption contained in said mortgage deed of trust, and

upon payment of the principal sum hereof, together with

accrued interest thereon, and a premium of One-Half of

One Per Cent (^ of 1%) of the principal amount hereof

for each year or fractional part thereof whereby the date

of such redemption shall antecede the date of expressed

maturity of this bond, provided, however, that said pre-

mium shall in no event exceed the sum of Two Per Cent

(2%) of the principal amount hereof. Interest shall cease

to accrue upon this bond on the date fixed for such re-

demption if all conditions of redemption shall have been

complied with.

IN WITNESS WHEREOF, the Maker has caused

these presents to be signed in its name and behalf by its

President and its corporate seal to be hereto affixed, at-

tested by its Treasurer, and has caused the facsimile signa-

ture of its President to be engraved on each of the interest

coupons hereto attached.

Dated at the City of Los Angeles, California, the first

day of January, 1928.

WOMAN'S HOME MISSIONARY SOCIETY OF
THE METHODIST EPISCOPAL CHURCH OF
SOUTHERN CALIFORNIA CONFERENCE

By

President.

Attest

:

Treasurer.
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COUPON

$ No

On the first day of ,
19 ,

the bond

hereinafter mentioned not having been previously called

for redemption at a date prior to the maturity hereof;

Woman's Home Missionary Society of the Methodist

Episcopal Church of Southern California Conference, a

California corporation, will pay to the bearer

Dollars ($ ) in gold coin of the United

States of America of or equal to the present standard of

weight and fineness, at the office of American Trust Com-

pany in the City of St. Louis, Missouri, being six months'

interest on its First Mortgage Five and One-Half Per

Cent (5>4%) Serial Gold Bond, dated January 1, 1928,

and numbered

WOMAN'S HOME MISSIONARY SOCIETY OF
THE METHODIST EPISCOPAL CHURCH OF
SOUTHERN CALIFORNIA CONFERENCE

By (Facsimile Signature)

President.

[Back of Bond]

The undersigned, one of the Mortgage Trustees named

in the within mentioned mortgage deed of trust, hereby

certifies that this bond is one of the bonds issued under

said mortgage deed of trust.

Certificate of Registry

In Whose Name
Date of Registry Registered Transfer Agent
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and,

WHEREAS, said Board of Directors of the Party of

the Third Part at said meeting, by unanimous vote of

all of the directors present, further resolved that the Party

of the First Part be authorized and directed to execute

and deliver a mortgage deed of trust on the property

hereinafter described for the purpose of securing said

bonds, and that said bonds should on the execution and

delivery of such mortgage deed of trust be sold and the

proceeds applied to the payment, redemption and retire-

ment of said indebtedness of the Party of the First Part

secured by said indenture of trust to Citizens Trust and

Savings Bank as Trustee, and to the payment and cancella-

tion of existing unsecured indebtedness of the Party of the

First Part so far as said proceeds should avail, and

WHEREAS, said Board of Directors of the Party of

the Third Part at said meeting, by vote of all of the di-

rectors present, has authorized and directed the execution

and delivery of these presents, and

WHEREAS, said bonds, authorized by said action of

the Board of Directors of the Party of the Third Part

are issued, executed and delivered simultaneously with the

execution and delivery of these presents, and

WHEREAS, the Board of Directors of the Party of the

First Part, at a special meeting duly called and held on the

15 day of February, 1928, at the principal place of busi-

ness of the Party of the First Part, resolved by the unani-

mous vote of all of the directors present to cause said

bonds of the Party of the Third Part to be secured by a

mortgage deed of trust on the property hereinafter de-

scribed, and adopted these presents as the form of said

mortgage deed of trust.
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NOW, THEREFORE, THIS MORTGAGE DEED
OF TRUST WITNESSETH:

That the Party of the First Part, for and in considera-

tion of the sum of Ten Dollars ($10.00) to it in hand paid

by the Parties of the Second Part, receipt whereof is

hereby acknowledged, and in consideration of these pres-

ents, does grant, bargain, sell, convey, confirm, assign,

transfer and set over mito the Parties of the Second Part

and their successors in trust, all of those certain tracts or

parcels of land, and that certain personal property situ-

ated in the City of Los Angeles, County of Los Angeles,

and State of California, described as follows, to-wit:

Parcel One: The south fifty (50) feet of lot forty-

one (41) ; all of lot forty-two (42) ; the northerly five and

ninety-five hundredths (5.95) feet front and rear of lot

fifty (50), and the southerly five and ninety-five (5.95)

hundredths feet front and real of lot fifty-one (51) of the

Judson Tract, in the City of Los Angeles, County of Los

Angeles, State of CaHfornia, as per map recorded in

Book 11, at page 6, Miscellaneous Records of said county.

Parcel Two

:

Lots thirty-four (34) and thirty-five (35)

and the southerly three (3) feet in width, front and rear,

of lot thirty-six (36) of the Judson Tract, in the City of

Los Angeles, County of Los Angeles, State of California,

as per map recorded in Book 11, page 6, Miscellaneous

Records of said county.

Together with any and all buildings, improvements and

appurtenances now standing, or at any time hereafter

constructed or placed upon said land or any part thereof,

and all and singular the tenements, hereditaments and ap-

purtenances thereunto belonging or in anywise appertain-

ing, and the reversion and reversions, remainder and

remainders, rents, issues and profits thereof;
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Personal Property: All of the furniture, furnishings

and equipment of whatsoever kind or nature, located on

the real estate hereinabove described, including the fur-

niture, furnishings, and equipment, located in the hospital

building of the Grantor at 2826 South Hope Street, in

the City of Los Angeles, County of Los Angeles, State

of CaHfornia, and that located in the nurses home con-

structed on the mortgaged premises.

TO HAVE AND TO HOLD all and singular the said

premises and personal property unto the Parties of the

Second Part, their successors and assigns forever.

IN TRUST, HOWEVER, for the purpose of securing

the payments equally, ratably, and without priority of

preference, and without regard to their respective ma-

turities of the principal of and interest at the rate of five

and one-half per cent (5^%) per annum on, that cer-

tain series of First Mortgage Five and One-Half Per

Cent Serial Gold Bonds of said Woman's Home Mission-

ary Society of the Methodist Episcopal Church of South-

ern CaHfornia Conference, of even date herewith, in the

aggregate amount of Six Hundred Thousand Dollars,

($600,000.00), which said bonds are hereinabove fully

described.

And the Party of the Third Part joins herein for the

purpose of giving its consent to said conveyance, and

agreeing to the terms hereof so far as concerns its interest

as Maker of said bonds.

All of said bonds are issued subject to the further con-

ditions and stipulations hereinafter stated, and the prop-

erty hereby conveyed is to be held upon the further

covenants, uses and trusts hereinafter defined; and it is

cowvenated by and between the parties hereto as follows,

to-wit

:
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ARTICLE I.

The Bonds

1. Terms of Bonds. The terms and conditions con-

tained in said bonds and coupons of the Woman's Home

Missionary Society and the covenants made therein, ac-

cording to the tenor of the form, hereinabove set forth,

are incorporated by reference in this mortgage deed of

trust.

2. Execution and Authentication. The bonds shall be

signed by the President of the Woman's Home Missionary

Society and its corporate seal thereto attached, attested

by its Treasurer. In case such officers who have signed

or sealed any of said bonds shall cease to be officers before

the bonds so signed and sealed are authenticated by one

of the Mortgage Trustees, according to the terms there-

of, or before such bonds are delivered, they shall, never-

theless, be deemed duly executed, in accordance herewith,

as though the persons who signed or sealed such bonds

had not ceased to be officers of the Woman's Home Mis-

sionary Society. All of the bonds are to be immediately

issued for the purpose of refunding the indebtedness of

the Grantor, including the indebtedness secured by said

indenture of trust, dated March 1, 1924, and are to be

authenticated by one of the Mortgage Trustees forthwith

and delivered according to the order of the Woman's Home
Missionary Society.

3. Payment and Redemption. Payment of the bonds

at maturity or redemption thereof made in accordance with

the provisions hereinafter set forth, and payment of the

successive installments of interest when due, shall be made

by the Woman's Home Missionary Society by a deposit

with the American Trust Company in the City of St.
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Louis, Missouri, at least ten (10) days prior to such ma-

turity, due date, or redemption date of the appropriate

funds without deduction for bank exchange. Out of the

deposit so made the American Trust Company shall pay,

or redeem the bonds maturing, or called for redemption,

and shall pay the successive installments of interest when

due upon surrender of said bonds and the coupons evi-

dencing the interest, and shall thereupon after cancella-

tion of said bonds and coupons return them to the

Woman's Home Missionary Society. As compensation

for the performance of these services the said American

Trust Company shall be entitled to charge, and the

Woman's Home Missionary Society will pay, one-eighth

of one per cent (1/8 of 1%) of the principal of and

premium on all bonds redeemed prior to their maturity,

one-eighth of one per cent (1/8 of 1%) of the principal

of bonds paid at maturity, and one-fourth of one per

cent (1/4 of 1%) of the face value of the coupons paid.

The whole or any part of the issue of said bonds may be

called and redeemed before maturity at the option of the

Woman's Home Missionary Society on any interest-bear-

ing date, upon payment of the principal sum thereof, to-

gether with all interest accrued thereon, and a premium

one-half of one per cent (1/2 of 1%) of the principal

sum of the bonds so called and redeemed for each year

or fractional part of a year by which the date of such

redemption shall antecede the date of expressed maturity

of the several bonds so called and redeemed, said premium,

however, not to exceed the sum of two per cent (2%) of

the principal sum of said bonds; provided, however, that

the Woman's Home Missionary Society shall have given

notice of such intended redemption in writing to the Mort-

gage Trustees at least thirty (30) days before the date
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of such intended redemption, shall have caused notice of

such intended redemption to be published once each week

for four consecutive weeks in a newspaper of general

circulation in the City of St. Louis, Missouri, and once

each week for four consecutive weeks in a newspaper of

general circulation in the County of Los Angeles, Cali-

fornia, the first publication in each case to be not less

than thirty days prior to the date of such intended re-

demption and the last such publication to be not more

than ten days prior to the date of such intended redemp-

tion, and shall in addition thereto and at least ten (10)

days before the date of intended redemption have de-

posited with the said American Trust Company the funds

requisite therefor. From and after the first publication

of any call of any bonds for redemption, the bonds so

called shall, at the option of the holder or holders thereof,

become due and payable with the same effect as if the

date fixed for their redemption were the stated maturity

thereof. In event less than all of the then outstanding

bonds shall have been called for redemption, the selection

of the bonds to be redeemed shall be made by the Woman's

Home Missionary Society, subject to the approval of said

William C. Bitting, Jr., one of the Mortgage Trustees, or

his successor.

4. Bonds Mutilated, Destroyed or Lost. The Wo-
man's Home Missionary Society at its discretion may

issue, and the Mortgage Trustees, or one of them, at their

or his discretion, may authenticate, in lieu of any bonds

with coupons attached, or detached coupons of any bond

issued hereunder, which shall become mutilated, a new

bond with appropriate coupons or detached coupons of

like tenor, amount and date in exchange for and upon

cancellation of such mutilated bond and coupons or de-



33

tached coupons; or in lieu of any bond with coupons at-

tached or detached coupons, destroyed or lost, such issue

and authentication may be made at the discretion of the

Woman's Home Missionary Society and the Mortgage

Trustees upon filing with the Mortgage Trustees satisfac-

tory evidence of such destruction or loss and upon furnish-

ing the Woman's Home Missionary Society and the Mort-

gage Trustees with satisfactory indemnity. The new

bonds with coupons attached or detached coupons shall

participate in the security of this mortgage deed of trust

in the same manner and to the same extent as the bonds

with coupons attached or the detached coupons, in lieu of

which they were issued and authenticated, would have

been entitled to participate.

5. Bonds not Presented at Maturity. With respect to

any coupons not presented when due, bonds called for re-

demption not presented on the date fixed for redemption,

or matured bonds not presented at maturity, the American

Trust Company shall hold the funds deposited for pay-

ment or redemption thereof in special trust, but without

drawing interest, for the respective owners thereof, until

the expiration of the period of Hmitation in such case

made and provided by the laws of the State of Missouri

with respect to such bonds and coupons, at which time

such funds then remaining unclaimed shall be paid to

the Woman's Home Missionary Society.

6. Relations Between Woman's Home Missionary So-

ciety and Grantor. It is understood that in considera-

tion of the Woman's Home Missionary Society having

issued said bonds for the purposes of the Grantor, Grantor

has agreed to place said Woman's Home Missionary So-

ciety in funds for the making of the payments required
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by the terms of said bonds and by the terms hereof.

Neither the Mortgage Trustees nor the bondholders, how-

ever, shall be bound to inquire whether or not said agree-

ment or any other agreement existing between the Grantor

and said Woman's Home Missionary Society shall have

been faithfully performed, but the Mortgage Trustees and

said bondholders shall be entitled to look to said Woman's

Home Missionary Society as the principal debtor on said

bonds for all purposes whatsoever ; nor shall said Woman's

Home Missionary Society be entitled to assert any rights

by way of subrogation or otherwise by virtue of said

bonds or this mortgage deed of trust against the Grantor

or the mortgaged property, the Woman's Home Mission-

ary Society agreeing to look solely to said agreement and

to security other than the lien of this mortgage deed of

trust for the performance of any agreements which may

exist between it and the Grantor.

ARTICLE H.

Warranties and Covenants.

The Grantor, for itself, its successors and assigns, cov-

enants with the Mortgage Trustees and their successors,

for the benefit of the holders, present and future for the

time being, of all of said bonds, as follows:

1. Title. That at the time of ensealing and delivery

of these presents, it is well seized of the premises above

conveyed as of a good, sure, perfect and indefeasible es-

tate of inheritance in law in fee simple, and has good

right, full power and lawful authority to grant, bargain,

sell and convey the same in the manner and form afore-

said, and that said premises are free and clear of all

former or other grants, bargains, sales, liens, taxes, as-
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sessments and encumbrances of any kind or nature what-

soever, excepting liens for taxes not yet delinquent, and

that it will warrant and forever defend the title to the

above described property unto the Mortgage Trustees and

their successors, and against all and every person or per-

sons claiming or to claim the whole or any part thereof.

2. Condition of Premises. That it will keep said prem-

ises in good and substantial repair and condition, and per-

mit no waste thereon.

3. Taxes and Liens. That it will pay all taxes, gen-

eral or special, charges and assessments vv^hich may have

been, or shall be levied, charged or assessed on or against

said premises, before they become delinquent, and will

keep said premises free and clear of any liens which may

in any way affect the security of this mortgage deed of

trust; provided, however, that the Grantor may in good

faith contest the validity of any such taxes, charges, as-

sessments or liens, and pending contest or litigation there-

of, and upon having furnished the Mortgage Trustees

with; indemnity (against loss to the bondholders by rea-

son of such contest) satisfactory to the Mortgage Trus-

tees, shall not be required to pay them.

4. Insurance. That it will keep the buildings on said

premises constantly insured against loss by fire in the

sum of not less than Five Hundred Forty Thousand Dol-

lars, ($540,000.00), against loss by earthquake in the sum
of not less than Four Hundred Sixty-Five Thousand

Dollars ($465,000.00) and against loss by tornado or wind-

storm, in the sum of not less than Twenty Thousand Dol-

lars ($20,000.00) in companies satisfactory to the Mort-

gage Trustees, and will deliver the policies covering such

insurance to the Mortgage Trustees. Any loss under said
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insurance shall be made payable by a proper stipulation

attached to the insurance policies, to the Mortgage Trus-

tees as their interest as trustees for the bondholders may

appear. If the Grantor carries more insurance than the

minimum amount herein prescribed, it shall nevertheless

deliver to the Mortgage Trustees all policies covering such

insurance made payable to the Mortgage Trustees as their

interest as trustees for the bondholders may appear, and

if any insurance policy be provided by the Grantor mak-

ing the Grantor co-insurer unless insurance of a specified

amount be carried, the Grantor covenants to carry the

amount so specified. In event of the injury or destruc-

tion of any improvements, by fire, earthquake or tornado,

the Grantor shall make prompt settlement with the insur-

ance companies of of the amounts payable under said

pohcies in respect of any such loss, after having, however,

first obtained the consent of the Mortgage Trustees, and

of the Woman's Home Missionary Society to such settle-

ment, and the Mortgage Trustees are hereby authorized

to consent to such settlement upon such terms and condi-

tions as they may deem proper, and to receive all of the

proceeds of such policies to which they shall be entitled

under said assignments thereof. In event of any loss by

fire, earthquake, or tornado, the Grantor covenants that

it will rebuild or repair the property destroyed or injured,

in substantially the form in which it existed prior to such

loss, or that it will replace the property so destroyed or

injured, with property which shall, in the opinion of the

Mortgage Trustees, be of a value equal to or greater

than the value of the property destroyed or injured. Any
insurance money, which shall have been received by the

Mortgage Trustees on account of any such loss, shall be

applied by the Mortgage Trustees, at the request of the
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Grantor, to the rebuilding and repair or the replacement

of the property destroyed or injured and shall be paid by

the Mortgage Trustees, as the work of rebuilding and

repair or replacement progresses, for that purpose, upon

receipt of proper estimates of an architect of the amount

of material on the ground, the work in place or the labor

performed, to the general contractor to whom the con-

tract for rebuilding and repair or replacement shall have

been let by the Grantor, said Contractor furnishing a bond

made payable to the Mortgage Trustees, as their interest

may appear, conditioned upon completion of the work

free and clear of all liens. The Grantor shall at the

time of any such reconstruction furnish the Mortgage

Trustees with a copy of the plans and specifications there-

for and a copy of the contract for reconstruction. Should

the price of reconstruction fixed in said contract be greater

than the amount of insurance proceeds in the hands of

the Mortgage Trustees, the Grantor will, prior to the dis-

bursement by the Mortgage Trustees, of any of the said

insurance proceeds, deposit, or cause to be deposited, with

the Mortgage Trustees, the excess of such price over the

amount of said insurance proceeds, or in lieu of such de-

posit the Grantor may deliver to the Mortgage Trustees,

a good and sufficient bond with sureties satisfactory to

them in an amount equal to the difference between such

price of reconstruction, and the amount of insurance

money available for such purposes, conditioned that the

Grantor will complete said reconstruction work in accord-

ance with said contract, and said plans and specifications,
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free from all claims of mechanics' liens. Any excess of

the insurance proceeds received over and above the cost

of such rebuilding, repair or replacement, will be applied

to the payment or redemption of the bonds last to mature

under this mortgage deed of trust in inverse numerical

order. It shall be competent, however, in the event of

any such loss of property for the Woman's Home Mis-

sionary Society, to call and redeem or pay the whole issue

of bonds hereby secured, and thereby to relieve the Grantor

of the covenant to rebuild, repair or replace the property.

In the event of such call for redemption at a time when

the Mortgage Trustees shall be in possession of the pro-

ceeds of any insurance under the terms hereof, such pro-

ceeds may, upon the written order of the Grantor and the

Woman's Home Missionary Society, and upon deposit by,

or on behalf of, the Woman's Home Missionary Society

with said American Trust Company, of the difference be-

tween the amount necessary to redeem all of the bonds

outstanding hereunder and the amount of said insurance

proceeds, be transferred by the Mortgage Trustees to said

American Trust Company for account of the redemption

of the bonds, provided, however, that such insurance pro-

ceeds shall not be used to pay or redeem part of the bonds,

but until used, as herein provided, shall be held for the

ratable benefit of all of the bondholders, according to the

same trusts upon which the mortgaged premises are held.

5. Further Assurance. That it will on request exe-

cute and deliver all such other and further instruments

as shall be reasonably necessary to carry out the purposes

of this instrument.
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ARTICLE III.

Defeasance and Partial Releases .

1. Defeasance. If the Woman's Home Missionary

Society, its successors or assigns, shall well and truly pay,

or cause to be paid, all of the said bonds this day issued

and hereby secured according to the tenor thereof, to-

gether with the interest thereon, and the Grantor shall

perform all of the covenants and conditions herein pro-

vided by it, the Grantor, to be performed, then this mort-

gage deed of trust shall be void and the estate hereby

granted shall cease and determine, otherwise to remain in

full force and effect. It shall be the duty of the Mort-

gage Trustees, in event of the payment in full of re-

demption of all of the bonds and the interest thereon,

and the performance by the Grantor of all of the covenants

hereof, at the request and expense of the Grantor, to

execute such deed of release and discharge, or such other

evidence of satisfaction as may be proper under the laws

of the State of California, to extinguish the lien hereof.

When the Woman's Home Missionary Society shall have

deposited, or shall have caused to be deposited with the

said American Trust Company for the benefit of the hold-

ers of all of the bonds issued hereunder sufficient funds

for the payment or redemption thereof (in the case of re-

demption, all of the conditions of Article I, paragraph 3

hereof, having been complied with), together with funds

for the payment of all interest accrued thereon to the date

of payment or the date fixed for redemption, as the case

may be, such deposit shall be taken to constitute payment

of the bonds so far as concerns the satisfaction of this

mortgage deed of trust, and it shall be the duty of the

Mortgage Trustees, notwithstanding the fact that some
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of the bonds may not have been presented for payment

out of the deposit so made, nevertheless to execute a

deed of release and discharge or other evidence of sat-

isfaction reciting the deposit with the said American Trust

Company of the requisite funds, and such a deed or other

evidence, in proper form, shall constitute a valid extinc-

tion of the lien hereof.

3. Partial Release of Personal Property. Whenever

the Grantor shall present to the Mortgage Trustees its

written request for the release of any of the personal

property assigned or transferred under this mortgage

deed of trust accompanied by an affidavit of the super-

intendent of the Grantor, stating the cost of such prop-

erty, that the property sought to be released is not neces-

sary for the efficient conduct of the business of the Gran-

tor, and that said property has been sold at a price which

constitutes the fair value thereof, the Mortgage Trustees

are hereby authorized at any time when there shall be

no default hereunder to make release or releases of such

personal property, from time to time, upon the following

terms and conditions:

(a) Where the original cost of the property sought

to be released, and of all other property previously re-

leased by the Mortgage Trustees, shall not exceed the total

amount of Five Thousand Dollars ($5,000.00), the Mort-

gage Trustees may make such release without imposing

any conditions whatsoever.

(b) Whenever the Grantor shall have brought under

the lien of this mortgage deed of trust additional property

not this day conveyed, assigned or transferred, and shall

present the opinion of counsel that said property has be-

come subject to the lien of this mortgage deed of trust.
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the Mortgage Trustees may make imconditional releases of

personal property against certificates of the superinten-

dent of the Grantor, setting forth the cost of such addi-

tional property, the cost of all property previously released

and at the time of such certificate sought to be released,

and showing that the cost of such property released or

sought to be released over and above the cost of such

additional property does not exceed the sum of $5,000.00.

(c) Whenever the cost of the property sought to be

released, together with the cost of property previously

released, shall, after the deduction of the cost of all addi-

tional property, exceed the sum of $5,000.00, the Mort-

gage Trustees are authorized to make such release only

on payment to them of the proceeds therefor, which shall

be taken into a special trust fund under the custody of

the Mortgage Trustees and applied by them only as fol-

lows:

i. To the purchase at any time when there shall be no

default hereunder, of such additional property as the

Grantor shall request, said property to be brought, in a

manner approved by counsel satisfactory to the Mortgage

Trustees, under the lien of this deed of trust.

ii. At any time when there shall be a default hereunder,

as hereinafter defined, for the equal and ratable benefit

of the bondholders in the manner in Article IV, paragraph

3. hereof stipulated.

iii. At the time of the release of this mortgage deed

of trust in such manner as may be directed by the Grantor.
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ARTICLE IV.

Possession, Default and Remedies.

1. Possession. So long as there shall be no default

hereunder (as hereinafter defined), the Grantor shall be

entitled to the possession and full enjoyment of the

premises hereby conveyed, it covenanting, however, to con-

tinue to operate said premises a^ a first class hospital.

2. Default. If the Woman's Home Missionary So-

ciety (a) should fail to pay or cause to be paid any of

said bonds at the time and in the manner specified for

the payment thereof; or (b) should fail to pay or cause

to be paid any installment of interest within thirty (30)

days after the same is due; or (c) should fail to redeem

or cause to be redeemed bonds at a date fixed for their

redemption, after having caused the first notice of re-

demption to be published in accordance with Article I,

paragraph 3, hereof; or (d) if the Grantor should fail

to perform any covenants or agreements herein contained

by it, the Grantor, to be performed within thirty (30)

days after written notice to perform said covenants or

agreements has been given to the Grantor by the Mort-

gage Trustees, or by the holders of twenty-five per cent

(25%) in amount of the bonds secured hereby, and then

outstanding; or (e) if either the Grantor or the Woman's

Home Missionary Society should become inyolvent or

bankrupt, or make an assignment for the benefit of cred-

itors, then and in any such event there shall be a default

within the meaning of this instrument and the Mortgage

Trustees may, and upon the written request of the hold-

ers of twenty-five per cent (25%) of the face value of

the bonds then outstanding shall, declare all of the bonds

issued hereunder and then outstanding, together with the
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interest thereon, immediately due and payable, and it shall

be the duty of the Mortgage Trustees after any such

declaration to take legal steps toward the enforcement of

the obligation of said bonds, or the lien of this mortgage

deed of trust.

Upon the happening of any of the contingencies enu-

merated in the preceding paragraph of this Article, the

Mortgage Trustees may, with or without first having de-

clared all of the bonds issued hereunder due and payable,

(the action hereinafter in this paragraph referred to au-

tomatically having the effect of such declaration), and upon

the written request of the holders of not less than fifty-

one per cent (51%) of the face value of the bonds then

outstanding shall, take one or more of the following rem-

edies :

(a) The Mortgage Trustees, through their duly au-

thorized agents, shall be entitled to immediate possession

of the property hereby conveyed, either directly or through

a receiver, to the appointment of which by any court of

competent jurisdiction, Grantor hereby consents, and shall

have the right to control, manage and operate the same,

and collect the revenue therefrom, and after the deduction

of expenses incidental thereto, shall apply the revenue

therefrom to the payment of that portion of the debt then

in default, or for the purpose of securing the performance

of the obligations then in default, all in such manner as

the Mortgage Trustees may deem best, and after all causes

of default shall have been removed, and after making such

provisions for the next maturing obligations as the Mort-

gage Trustees shall deem advisable, said property and

surplus remaining in the hands of the Mortgage Trus-

tees as the result of such use and management, shall be
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turned over to the Grantor, or the parties entitled thereto.

The rents, issues and profits of said real estate are here-

by, in the event of any default under the terms hereof, as-

signed to the Mortgage Trustees as further security.

(b) The Mortgage Trustees in their discretion may,

and upon the written request of the holders of not less

than fifty-one (51) per cent of the face value of the

bonds hereby secured and then outstanding, shall, proceed

in any court of competent jurisdiction to obtain a decree

for the foreclosure and sale of the whole or any part of

the property hereby conveyed, either in one lot as an

entirety, or in such parts or parcels as the court may

direct.

(c) The Mortgage Trustees, either after the entry as

herein provided, or without such entry, may, and upon

th,e request of the holders of fifty-one (51) per cent in

face value of the bonds hereby secured then outstanding,

shall, sell and dispose of the whole or any part of the prop-

erty hereby conveyed, either in one lot as an entirety, or

in such parts or parcels as the Mortgage Trustees may

deem best, such sale or sales to be made at public auction

to the highest bidder or bidders, for cash, at such place

or places, and at such time or times as the Mortgage Trus-

tees shall designate and the law permit, the Mortgage

Trustees first giving notice of the time, terms and place

of such sale, and a brief description of the property to be

sold, in the manner provided by the laws of the State of

California in force at the time such notice shall be given,

and if there shall be no such law then in force, then

such notice shall be sufficiently given if published once a

week for four (4) consecutive weeks in a newspaper pub-

lished in the County of Los Angeles, California, the last
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insertion to be not more than ten (10) days before the

day of such sale.

(d) The Mortgage Trustees may, and upon the re-

quest of the holders of fifty-one (51) per cent in face

value of the bonds hereby secured and then outstanding,

shall, take legal action towards the enforcement of the

obligation of the bonds against the Woman's Home Mis-

sionary Society.

(e) The Mortgage Trustees may take any other ac-

tion which, they deem advisable or to which they may be

entitled, either by court proceedings or otherwise, for the

enforcement of such legal and equitable remedies as may

seem to them necessary or proper to protect their rights

and the rights of the holders of said bonds, whether against

the Grantor or against the Woman's Home Missionary

Society.

(f) No bondholder shall be entitled to take any steps

towards the recovery of the indebtedness hereby secured,

or towards the enforcement of the lien of this mortgage

deed of trust, unless he shall first have requested the

Mortgage Trustees to take such steps, offering them in-

demnity for any loss or liability they might incur by rea-

son of their action, and the Mortgage Trustees shall have

failed to act hereunder.

(g) All remedies provided for in this mortgage deed

of trust or to which the Mortgage Trustees may be en-

titled shall be cumulative in effect; and no acceptance or

waiver of any of the obligations of the Grantor and/or

of the Woman's Home Missionary Society, and no delay

in enforcing such obligations, shall be construed as a

waiver of any default then, theretofore or thereafter ex-

isting in the performance of any other obligations. The
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provision herein relating to the declaring of all the

bonds secured hereby and then outstanding to be due and

payable, upon the occurrence of any default is subject to

the condition, th^t, if, at any tmie after said bonds shall

have been so declared due and payable, but before any

sale of the mortgaged property shall have been made pur-

suant to foreclosure proceedings or pursuant to the power

of sale herein conferred, all bonds secured hereby and

then due according to the stated maturity thereof, all ar-

rears of interest upon all bonds outstanding hereunder,

with interest on the over-due installments of interest and

the expenses of the Mortgage Trustees and all other sums

which may have become due and payable by thiC Woman's

Home Missionary Society or the Grantor hereunder, other

than the principal of bonds not then due according to the

stated maturity thereof, shall either be paid by the Wo-
man's Home Missionary Society or the Grantor or be

collected out of the trust property, and all other defaults,

if any exist, shall be made good before any sale of the

trust property shall have been made, then and in every

such case, the holders of fifty-one (51%) per cent in the

amount of the bonds secured hereby then outstanding,

by written notice to the Woman's Home Missionary So-

ciety, and to the Grantor, and to the Mortgage Trustees,

may waive such default and its consequences, and obtain

from the Mortgage Trustees a rescission of such declara-

tion of the maturity of the bonds not then due according

to the stated maturity thereof; but no such waiver shall

extend to or effect any subsequent default or impair any

right consequent thereon.

3. Proceeds of the Sale of Mortgaged Propertv- The

proceeds of any sale of the mortgaged premises or any

part thereof, held pursuant to the power of sale herein



47

conferred or pursuant to judicial proceedings, shall be ap-

plied as follows:

First: To the payment of all costs and expenses of

executing this trust, including reasonable compensation to

the Mortgage Trustees, their agents and attorneys, for

services rendered in connection with the trust estate.

Second: To the payment of all matured and unpaid

interest coupons with the interest thereon, or, if the fund

be insuftkient to pay all such interest, then to the pro rata

payment thereof.

Third: To the payment of all interest then accrued on

said outstanding bonds from the date of the maturity of

the last matured interest coupons, or, if the fund be in-

sufficient to pay all such interest, then to the pro rata

payment thereof.

Fourth : To the payment of the principal of all of said

bonds outstanding and unpaid, or, if the fund be insuf-

ficient to pay all such principal, then to the pro rata pay-

ment thereof,

Fifth: Any surplus remaining shall be paid to the

Grantor or the persons entitled thereto.

4. Further Provisions Relating to Sales. The Mort-

gage Trustees, or the court in which foreclosure proceed-

ings may be had, may from time to time adjourn any

sale or sales to be made under this indenture by announce-

ment at the time and place appointed for such sale or sales,

and thereafter, without further notice or publication, such

sale may be made at the time and place to which the same

may be so adjourned.

The Mortgage Trustees are hereby authorized and di-

rected, in their own names as Mortgage Trustees, or in
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the name and stead of the Grantor, to make all proper

and necessary deeds, conveyances and assignments of prop-

erty sold under and by virtue of said foreclosure or other

proceedings, all that the Mortgage Trustees may lawfully

do by virtue hereof being ratified and confirmed by the

Grantor.

It is understood and agreed that the Mortgage Trus-

tees or either of them or any of the holders of any of

the bonds secured hereby, may bid and become the pur-

chaser or purchasers of said premises at any sale made

pursuant to the power herein conferred or any judicial

sale. Any holder who shall become such purchaser at

any such sale shall be entitled to use and apply any bonds

or any matured and unpaid coupons issued hereunder, by

presenting such bonds and coupons, in order that there

may be credited thereon the sums applicable to the payment

thereof out of the net proceeds of such sale to the holder

of said bonds and coupons as his ratable share of such

net proceeds after the deduction of costs, expenses, com-

pensation and other charges; and thereupon such holder

shall be credited on such purchase price payable by him

with the portion of such net proceeds that shall be ap-

plicable to the payment of, and that have been credited

upon, the bonds and coupons so presented. The Mort-

gage Trustees or either of them, if they, or he become such

purchaser, shall be entitled to take, hold, use, transfer and

convey the property so purchased, free from any trust or

obligation which they, or he may have undertaken here-

under.
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5. Waiver of Stay Laws. The Grantor covenants that

it will not apply for, plead or take the benefit or ad-

vantage of, any injunction, stay or proceedings, extension

law, stay law, valuation law, appraisement law or other

law of like effect, whether now in force or which may

hereafter be in force, and said Grantor hereby expressly

waives and releases all benefits, rights or advantages un-

der any and all such laws.

6. Action of the Bondholders

:

Any request, direction

or other instrument required or permitted by this instru-

nemt to be executed by the bondholders may be in any

number of concurrent instruments of similar tenor, and

may be executed by such bondholders in person or by at-

torney or agent appointed in writing. Proof of the own-

ership of any unregistered bonds by the person executing

such request, direction or other instrument, may be made

by a certificate of any bank satisfactory to the Mortgage

Trustees setting forth that at the time of the execution of

such request, direction or other instrument there were ex-

hibited to such bank by tlie person executing the same

the bonds with respect to which such person proposes to

exercise his rights hereunder. Proof of the due execu-

tion of such request, direction or other instrument may

be made by a certificate of a Notary Public setting forth

that the person so executing personally appeared before the

Notary Public and acknowledged the request, direction or

other instrument to be his free act and deed.
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ARTICLE V.

The Trustees.

It is mutually agreed by and between the parties hereto,

and it is declared to be a condition upon which the Mort-

gage Trustees accept the trusts hereby conferred upon

them and undertake to administer the trust estate, that:

1. Neither Mortgage Trustee shall be liable for any

act or omission of his co-trustee, and neither Mortgage

Trustee shall in any manner be held responsible for any-

thing whatsoever in connection with this trust except his

own wilful misconduct or gross neglect, and funds re-

ceived and not accounted for.

2. The Mortgage Trustees shall have authority to

employ agents and attorneys but shall not be held liable

for the acts of such agents or attorneys, when selected

with reasonable care.

The Mortgage Trustees hereby appoint American Trust

Company in the City of St. Louis, Missouri, their agent

to receive all moneys which shall be payable to the Mort-

gage Trustees under the provisions of this mortgage

deed of trust. All moneys so deposited for the account

of the Mortgage Trustees shall be held by said American

Trust Company in special trust account and are to be

disbursed upon the written order of the Mortgage Trus-

tees for the purposes in this instrument provided with re-

spect to such funds. The Mortgage Trustees may, how-

ever, at any time, substitute another bank or trust com-

pany in good standing in the Cit}^ of St. Louis, Missouri,

for said American Trust Company by delivering an instru-

ment in writing, duly executed and acknowledged by the
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Mortgage Trustees, making such substitution, to the Gran-

tor.

3. It shall be no part of the duty of the Mortgage Trus-

tee (or of either of them) to file or record this instru-

ment, nor to keep themselves informed or advised as to

the payment of any taxes, general or special, nor to make

or require such payment to be made, nor to renew policies

of insurance, nor to inspect the condition of the premises

with a view to the ascertainment of the necessity for re-

pairs, nor to make such repairs; but the Mortgage Trus-

tees (or either of them) shall have the right at their own

option to procure such repairs to be made on the trust

property as they may consider necessary for the protection

of the security hereof in the event that the Grantor has

failed on request to make such repairs, to pay such taxes,

general or special, remaining unpaid by the Grantor when

due, to discharge any liens affecting the security hereof,

to contract and pay for any insurance which they may
deem reasonably necessary for the protection of the trust

estate in event the Grantor has failed on request to pro-

vide such insurance. Any and all amounts paid out by

the Mortgage Trustees (or either of them), for any such

purposes shall upon demand become due and payable by

the Grantor, and until paid, shall constitute a lien on the

trust estate prior in rank to the lien of the bonds secured

hereby and interest thereon.

4. The Mortgage Trustees shall have full power and

authority in event of any default by the Grantor to pur-

sue any of the remedies provided in Article IV hereof,

with or without request having been made by any bond-

holder for action to be taken. Nothing herein contained,

however, shall be construed to impose a duty on the Mort-
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gage Trustees to pursue aiw remedy unless first indemni-

fied to their satisfaction.

5. The Mortgage Trustees shall be entitled to reason-

able and proper compensation for any and all services they

may perform in the discharge of the trusts created by

this instrument and such compensation shall constitute a

lien on the mortgaged property, prior in rank to the lien

of the bonds secured hereby. If the Mortgage Trustees

shall suffer any damage or liability in the administration

of the trust created by this indenture, they shall be in-

demnified for the same out of the mortgaged property

and shall have a Hen therefor prior in rank to the lien of

the bonds secured hereby.

6. All recitals herein are made on behalf of the Gran-

tor and the Woman's Home Missionary Society, and not

on behalf of of the Mortgage Trustees. The Mortgage

Trustees assume no responsibility as to the validity of

this indenture, or as to the amount or extent of the se-

curity afforded by the property conveyed.

7. Either Mortgage Trustee may resign and discharge

himself of the trust hereby created by an instrument in

writing duly executed in duplicate and acknowledged, so

as to entitle the same to be recorded, one instrument to be

delivered to the Grantor and the other to the Co-trustee,

at least thirty (30) days prior to the time such resignation

is to take effect, and by having caused said instrument

to be published once a week for three successive weeks

in a newspaper in general circulation in the City of St.

Louis, Missouri, and once each week for three consecu-

tive weeks in a newspaper in general circulation in the

County of Los Angeles, State of California, the first pub-

lication in each case to be not less than thirty (30) days
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prior to the date such resignation is to take effect. Any

such resignation so delivered to the Grantor shall be forthr

with recorded by it in the Office of the County Recorder

of Los Angeles County, California.

8. In the event of the death, resignation, refusal to

act, or other disability of either Mortgage Trustee for

any cause whatsoever, the holders of fifty-one per cent

(51%) in amount of the bonds then outstanding, may

designate a successor trustee by an instrument in writing,

signed by such holders, (ownership of bonds being proved

in the manner specified in Article IV, paragraph 7 here-

of) duly acknowledged and delivered to the Grantor.

The Grantor forthwith shall record any such instrument

in the Office of the County Recorder of Los Angeles

County, California, and shall file with such new trustee a

copy thereof, certified by said County Recorder.

In the event of the death, resignation, refusal to act,

or other disability of said John M. Wood , it shall be com-

petent for said William C. Bitting, Jr., or his successor,

to name a temporary co-trustee hereunder, to act in the

place of said John M. Wood until a successor trustee

shall be designated by the holders of fifty-one per cent

(51%) in amount of the bonds then outstanding as here-

inabove provided, said appointment by the said William

C. Bitting, Jr., or his successor, to be evidenced by an in-

strument in writing executed and acknowledged, delivered

and recorded in the same manner as is hereinabove pro-

vided with respect to appointment by the bondholders.
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In the event of the death, resignation, refusal to act,

or other disabihty of said WilHam C. Bitting, Jr., Ken-

neth H. Bitting, Esq., of the City of St. Louis, Missouri,

shall act as temporary co-trustee hereunder, in the place of

said William C. Bitting, Jr., until a successor trustee be

designated by the holders of fifty-one per cent (51%) of

the bonds then outstanding. If said Kenneth H. Bitting

should not then be living or should refuse to act or be

otherwise incapacitated from accepting the trust or, hav-

ing accepted the trust, should die or resign, then Chapin

S. Newhard, Esq., of the City of St. Louis, Missouri,

shall be temporary co-trustee instead of, or in the place

of, said Kenneth H. Bitting.

Any new trustee appointed hereunder shall execute, ac-

knowledge, and deliver to the Grantor an instrument ac-

cepting such appointment hereunder, and thereupon such

new trustee, without further act, deed or conveyance, shall

become vested with the trust estate, and with all of the

rights and powers of his predecessor with Hke effect as

if originally named as Trustee herein, but the Trustee

retiring, nevertheless, on demand, shall duly assign, trans-

fer and deliver to the new Trustee so appointed all trust

estate properties, moneys, books and records held by him.

Should any deed, conveyance or instrument in writing

from the Grantor be required to more fully and certainly

vest in a new trustee the trust estate properties and rights,

then any and all such deeds, conveyances, and instruments

in writing, on request of the new Trustee, shall be made,

executed and acknowledged and delivered by the Grantor.
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All such instruments, executed under the provisions of

this paragraph, forthwith shall be recorded in the Office

of the County Recorder of Los Angeles County, Cali-

fornia.

The words "Mortgage Trustees", as used in this in-

strument, shall be construed to designate all temporary

and successor Mortgage Trustees hereunder, as well as

the parties named as Parties of the Second Part herein,

and the rights, powers and duties conferred or imposed

upon the "Mortgage Trustees", herein shall vest in, be

exercised by and devolve upon the Parties of the Second

Part, the survivor of them, and any and all successors, in-

cluding successors for the time being, appointed and act-

ing as herein provided. Nothing herein contained shall

be construed to require the incumbency of tv/o mortgage

trustees, and should there be a time when only one 'mort-

gage trustee named herein or appointed, as hereinabove

provided, should be acting, such mortgage trustee shall

be sole mortgage trustee subject to the right of the

holders of' fifty-one per cent of the bonds at any time

outstanding to appoint a co-trustee.

IN WITNESS WHEREOF, the Grantor has caused

these presents to be signed in its name and behalf by

its President, and its corporate seal to be hereunto at-

tached, attested by its Secretary; the Mortgage Trustees

have hereunto set their hands and seals, and the Woman's

Home Missionary Society has caused these presents to

be signed in its name and behalf by its President, and its
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corporate seal to be hereunto attached, attested by its

Treasurer, all the day and the year first above written.

(SEAL METHODIST
HOSPITAL OF SOUTHERN
CALIFORNIA)

METHODIST HOSPITAL OF SOUTH-
ERN CALIFORNIA, a corporation,

By F. A. POWELL
President

Attest

:

W. W. GOULD
Secretary

JOHN M. WOODS
WILLIAM C. BITTING, JR.

Mortgage Trustees.

(SEAL WOMAN'S HOME
MISSIONARY SOCIETY
OF THE METHODIST
EPISCOPAL CHURCH OF
SOUTHERN CALIFORNIA
CONFERENCE. MAY 1,

1905)

WOMAN'S HOME MISSIONARY SO-

CIETY OF THE METHODIST EPIS-

COPAL CHURCH OF SOUTHERN
CALIFORNIA CONFERENCE, a corpo-

ration,

By MARGARET LOCKE COATES
President

Attest: [U. S. Revenue Stamps $300.00]

MAUDE M. SCUDDER
Treasurer.
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: SS.

COUNTY OF LOS ANGELES )

On this 15 day of February, in the year 1928 A. D.,

before me, Charles F. Reiche, a Notary PubHc in and for

the County of Los Angeles, States of California, residing

therein and duly commissioned and sworn, personally ap-

peared F. A. Powell, to me known to be the President,

and W. W. Gould, to me known to be the Secretary of

Methodist Hospital of Southern California, one of the

corporations named in and which executed the foregoing

indenture, and acknowledged to me that such corporation

executed the same.

IN WITNESS WHEREOF, I have hereunto set my

hand and affixed my official seal the day and year on this

certificate first above written.

(SEAL) CHARLES F. REICHE
Notary Public.

My commission expires SEPTEMBER 18, 1929

STATE OF MISSOURI )

: SS.

CITY OF ST. LOUIS )

On this 7th day of February, in the year 1928, A. D.,

before me R. L. Gurney, a Notary Public in and for the

City of St. Louis and State of Missouri, residing therein,

duly commissioned and sworn, personally appeared John

M. Woods, known to me to be the person described in



58

and whose name is subscribed to, and who executed the

annexed instrument, and acknowledged that he executed

the same.

IN WITNESS WHEREOF, I have hereunto set my

hand and affixed my official seal the day and year in this

certificate first above written.

(SEAL) R. L. GURNEY
Notary Public

My commission expires DEC. 19, 1930

STATE OF MISSOURI )

: SS.

CITY OF ST. LOUIS )

On this 10 day of February, in the year 1928 A. D.,

before me, Frank M. Cox, a Notary Public in and for the

City of St. Louis and State of Missouri, residing therein,

duly commissioned and sworn, personally appeared William

C. Bitting, Jr., known to me to be the person described in

and whose name is subscribed to, and who executed the

annexed instrument, and acknowledged that he executed

the same.

IN WITNESS WHEREOF, I have hereunto set my

hand and affixed my official seal the day and year in this

certificate first above written.

(SEAL) FRANK M. COX
Notary Public

My Commission expires AUGUST 13, 1928
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STATE OF CALIFORNIA )

: SS.

County of Los Angeles )

On this 15 day of February, in the year 1928 A. D.,

before me, CHARLES F. REICHE, a Notary PubHc in

and for the County of Los Angeles, State of California,

residing therein, and duly commissioned and sworn, per-

sonally appeared MARGARET LOCKE COATES, to me

known to be the President, and MAUDE M. SCUDDER,

to me known to be the Treasurer of Woman's Home Mis-

sionary Society of the Methodist Episcopal Church of

Southern CaHfornia Conference, one of the corporations

named in and which executed the foregoing indenture,

and acknowledged to me that such corporation executed

the same.

IN WITNESS WHEREOF, I have hereunto set my

hand and affixed my official seal the day and year on this

certificate first above written.

(SEAL) CHARLES F. REICHE
Notary Public

My commission expires SEPTEMBER 18, 1929

STATE OF CALIFORNIA )

: SS.

COUNTY OF LOS ANGELES )

F. A. POWELL, being first duly sworn this day, upon

his oath states that he is the President of Methodist Hos-

pital of Southern California, one of the corporations

named in, and which executed, the foregoing indenture,
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and that said indenture was made in good faith and with-

out any design to hinder, delay or defraud creditors.

F. A. POWELL

Subscribed and sworn to before me this 15 day of Feb-

ruary, 1928.

(SEAL) CHARLES F. FEICHE

Notary PubHc In and For the County of Los Angeles,

California.

My commission expires SEPTEMBER 18, 1929

STATE OF MISSOURI )

: SS.

CITY OF ST. LOUIS )

John M. Woods, being first duly sworn, on his oath doth

say that he is one of the Mortgage Trustees named in and

who executed the foregoing indenture, and that said in-

denture was and is made in good faith and without any

design to hinder, delay or defraud creditors.

JOHN M. WOODS

Subscribed and sworn to before me this 7th day of Feb-

ruary, 1928.

(SEAL) R. L. GURNEY
Notary Public In and For the City of St. Louis,

Missouri.

My commission expires DEC. 19, 1930
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STATE OF MISSOURI )

: SS.

CITY OF ST. LOUIS )

William C. Bitting-, Jr., being first duly sworn, on his

oath doth say that he is one of the Mortgage Trustees

named in and who executed the foregoing indenture and

that said indenture was and is made in good faith and

without any design to hinder, delay or defraud creditors.

WILLIAM C. BITTING, JR.

Subscribed and sworn to before me this 10th day of

February, 1928.

(SEAL) FRANK M. COX
Notary Public in and For the City of St. Louis,

Missouri.

My commission expires AUGUST 13, 1928

STATE OF CALIFORNIA )

: SS.

COUNTY OF LOS ANGELES
)

MARGARET LOCKE COATES being duly sworn

this day, upon her oath states that she is the President of

Woman's Home Missionary Society of the Methodist

Episcopal Church of Southern California Conference, one

of the corporations named in and which executed the fore-

going indenture, and that said indenture was made in good

faith and without any design to hinder, delay or defraud

creditors.

MARGARET LOCKE COATES
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Subscribed and sworn to before me this 15 day of Feb-

ruary, 1928.

(SEAL) CHARLES F. REICHE

Notary Public in and For the County of Los Angeles,

California.

My commission expires SEPTEMBER 18, 1929

Indexed as Deed, Mortgage, Trust Deed and Chattel

Mortgage

UNITED STATES OF AMERICA,

Eastern District of Missouri, ) ss.

Eastern Division

RANDOLPH H. DYER, being duly sworn, says:

That he is the agent of the plaintiff in the within entitled

action; that he has read the foregoing complaint and

knows the contents thereof; that the same is true of his

own knowledge, except as to those matters which are there-

in stated on information or belief, and as to those matters

that he believes it to be true. That plaintiff is absent

from the County of Los Angeles, State of California,

where the attorneys for plaintiff have their office, and is

absent from the State of Missouri, where the plaintiff

resides and has his office, and is absent from the United

States of America, that by reason of said absence plain-

tiff is unable to verify said complaint, that affiant is and
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was plaintiff's agent in the matters alleged in said com-

plaint and the facts therein alleged are within affiant's

knowledge; and that for the aforegoing reasons this af-

fidavit is not made by plaintiff, but by affiant.

RANDOLPH H. DYER

SUBSCRIBED AND SWORN to before me this 5th

day of April 1935.

(SEAL) MIRIAM H. DEIBEL
Notary Public in and for the City of St. Louis, State of

Missouri

My term expires July 25, 1937.

[Endorsed] : Filed Apr 12 1935 R. S. Zimmerman,

Clerk By L. Wayne Thomas Deputy Clerk
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[Title of Court and Cause.]

DEMURRER

Defendant demurs to plaintiff's complaint on the fol-

lowing grounds:

I.

That said complaint does not state facts sufficient to

constitute a cause of action against defendant.

WHEREFORE, defendant prays that plaintiff take

nothing by his action, that the complaint herein be dis-

missed, and that defendant recover its costs of suit.

TICKNOR & MAXWELL
By Roland Maxwell

Attorneys for Defendant.

This demurrer is made in good faith and not for the

purpose of delay and in the opinion of counsel is well

taken.

TICKNOR & MAXWELL
By Roland Maxwell

[Endorsed] : Filed May 3, 1935 R. S. Zimmerman,

Clerk By L. Wayne Thomas, Deputy Clerk
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[Title of Court and Cause.]

NOTICE OF OVERRULING OF DEMURRER

TO THE DEFENDANT IN THE ABOVE EN-

TITLED ACTION and to MESSRS. TICKNOR
& MAXWELL, its attorneys:

PLEASE TAKE NOTICE that on June 5, 1935, the

Court in the above entitled action made and entered its

Order overruHng the demurrer of defendant, noting an

exception in favor of defendant, and giving defendant

leave to answer within ten (10) days after notice of said

ruling.

Dated: Los Angeles, California, June 6, 1935.

FLINT & MAC KAY

By William A. Bowen

Attorneys for Plaintiff

[Endorsed] : Filed Jun 6 - 1935 R. S. Zimmerman,

Clerk, By L. Wayne Thomas, Deputy Clerk
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At a stated term, to wit: The February Term, A. D.

1935, of the District Court of the United States of

America, within and for the Central Division of the

Southern District of Cahfornia, held at the Court Room

thereof, in the City of Los Angeles on Wednesday the

5th day of June in the year of our Lord one thousand

nine hundred and thirty-five.

Present

:

The Honorable WM. P. JAMES, District Judge.

WILLIAM C. BITTING, JR., Trustee,

Plaintiff

vs.

WOMAN'S HOME MISSIONARY
SOCIETY,

Defendant

No. 7150-J

Defendant herein having heretofore presented a demur-

rer to plaintiff's complaint, and the same having been ar-

gued by counsel and submitted to the Court for decision;

IT IS NOW ORDERED that the demurrer of de-

fendant be and it is overruled. An exception is noted in

favor of the defendant to the making of this order. De-

fendant shall have leave to answer within ten days after

notice of this ruling.



[Title of Court and Cause.]

ANSWER

AS AN AFFIRMATIVE DEFENSE TO THE AL-

LEGED CAUSE OF ACTION IN PLAINTIFF'S

COMPLAINT CONTAINED, defendant alleges:

I

That at all times herein mentioned Methodist Hospital

of Southern California was and now is a corporation duly

organized and existing under and by virtue of the laws

of the State of California.

II

That at all times herein mentioned said Methodist Hos-

pital of Southern California, a corporation, was and now

is an entity separate and distinct from defendant herein,

and that said Methodist Hospital of Southern California,

a corporation, at all of said times was and now is an en-

tirely separate and different corporation from defendant

herein.

Ill

That Methodist Hospital of Southern California, a cor-

poration, is not a party to this action.

IV

That plaintiff herein under the terms of Exhibit "A"

attached to plaintiff's complaint holds the real and personal

property described on pages 21 and 22 of said complaint

which is the property of Methodist Hospital of Southern
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California, a corporation, as security for the obligation

sued upon herein ; that defendant herein does not own said

property or any part thereof, and that said property is the

sole property of Methodist Hospital of Southern Califor-

nia, a corporation ; that no proceedings for foreclosure upon

said security have been had or commenced; that, unless

the filing of this suit constitutes an election to waive said

security, according to defendant's best information and

belief plaintiff has made no election with reference to the

waiver of said security and still holds and claims the said

property as security for said indebtedness.

WHEREFORE, defendant prays

:

1. That plaintiff take nothing by his action herein,

unless it be adjudicated that the filing of this suit con-

stitutes a waiver of the security referred to herein.

2. That defendant recover its costs of suit and such

other and further relief as may seem proper.

Roland Maxwell

Attorney for Defendant

[Endorsed] : Filed Jun 17 1935 R. S. Zimmerman,

Clerk By Edmund L. Smith, Deputy Clerk
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IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

WILLIAM C. BITTING, JR., )

TRUSTEE,
Plaintiff, )

vs. )

AtLawNo. 7150-J

WOMAN'S HOME MISSION-
)

ARY SOCIETY OF THE JUDGMENT
METHODIST EPISCOPAL

)

CHURCH OF SOUTHERN
CALIFORNIA CONFERENCE, )

a corporation.

Defendant )

The defendant in the above entitled action having been

duly served with summons and complaint therein and hav-

ing appeared therein by demurrer and said demurrer hav-

ing been overruled, and said defendant having filed there-

in its "Answer", and the above named plaintiff having

duly moved the court for judgment on the pleadings in

accordance with the prayer of the complaint, which mo-

tion was duly noticed and was argued by counsel for the

respective parties on the 22nd day of July, 1935, where-

upon said court on said date granted said motion and or-

dered judgment accordingly,

NOW, THEREFORE, it is found that defendant's

"Answer" does not raise any material issue nor present

anything, either by way of denial or by way of new mat-

ter or affirmative defense, in bar or defense of plaintiff's

right to judgment as prayed, that all of the allegations

of the complaint are true, and that plaintiff is accordingly

entitled to judgment on the pleadings; and
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IT IS HEREBY ADJUDGED, ORDERED AND
DECREED that plaintiff, William C. Bitting, Jr., as Trus-

tee, have and recover of and from the defendant. Woman's

Home Missionary Society of the Methodist Episcopal

Church of Southern California Conference, a corporation,

the sum of $636,757.29, together with interest on said

sum of $636,757.29 at the rate of seven per cent per

annum from and after the 22nd day of July, 1935, and

together with plaintiff's costs hereby taxed in the sum of

$26.20.

This judgment is without prejudice to, and without de-

termination of, any rights, remedies, or contentions on the

part of either of the above named parties in reference to

the security of the mortgage deed of trust alleged in the

complaint herein and attached to said complaint as part

thereof marked Exhibit "A".

DONE in open court this 5th day of August, 1935.

Wm P. James

Judge

Approved as to form as provided in Rule 44.

TICKNOR & MAXWELL,
By Roland Maxwell

Attorneys for Defendant

JUDGMENT ENTERED AND RECORDED AU-
GUST 6TH, 1935.

R. S. ZIMMERMAN,
.Clerk

By Francis E. Cross

Deputy Clerk

[Endorsed]: Filed Aug 6-1935 R. S. Zimmerman,

Clerk By Francis E. Cross, Deputy Clerk



71

[Title of Court and Cause.]

BILL OF EXCEPTIONS

BE IT REMEMBERED that on or about the 12th day

of April, 1935, plaintiff filed his complaint herein and

that thereafter due and proper service of summons upon

defendant was made; that within the time allowed by law

defendant filed its demurrer herein which demurrer came

on regularly and duly to be heard in the above entitled

court on the 13th day of May, 1935; that on said 13th

day of May, 1935, said demurrer was argued by counsel

and submitted to the court for decision after the filing

of points and authorities; that on the 5th day of June,

1935, the following order was duly entered into the min-

utes of the above entitled court

:

"Wilham C. Bitting, Jr., Trustee, )

Plaintiff, )

vs. ) No. 7150-J

Woman's Home Missionary So- )

ciety.

Defendant. )

Defendant herein having heretofore presented a de-

murrer to plaintiff's complaint, and the same having been

argued by counsel and submitted to the Court for de-

cision; IT IS NOW ORDERED that the demurrer of de-

fendant be and it is overruled. An exception is noted

in favor of the defendant to the making of this order.

Defendant shall have leave to answer within ten days

after notice of this ruling."
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That on the 6th day of June, 1935, due and proper no-

tice of the overruHng of said demurrer was given to de-

fendant by plaintiff; that thereafter and within the time

allowed by law, to-wit, on the 17th day of June, 1935,

defendant filed its answer herein; that thereafter, on the

5th day of July, 1935, plaintiff served upon defendant No-

tice of Motion for Judgment on Pleadings, as follows

:

"William C. Bitting, Jr., Trustee, )

Plaintiff, ) At Law No. 7150-J

vs. ) NOTICE OF
MOTION FOR

Woman's Home Missionary So- ) JUDGMENT ON
ciety of the Methodist Episcopal PLEADINGS
Church of Southern California

)

Conference, a corporation.

Defendant.
)

To the Defendant, Woman's Home Missionary Society of

the Methodist Episcopal Church of Southern Cali-

fornia Conference, a corporation, and to its Attor-

neys, Messrs. Ticknor & Maxwell:

PLEASE TAKE NOTICE that on Monday, the 22nd

day of July, 1935, at the hour of 10 o'clock A. M., or as

soon thereafter as counsel may be heard, before the Hon-

orable William P. James, Judge presiding, plaintiff will

move the above entitled court for judgment on the plead-

ings, in favor of the plaintiff herein, in accordance with

the prayer of plaintiff's complaint.

Said motion will be made on the ground that defend-

ant's answer or affirmative defense herein does not raise
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any material issue, nor d/es it present anything, either by

way of denial or by way of new matter or affirmative

defense, which would constitute a bar to or defeat plain-

tiff's action or right of recovery or plaintiff's right to

judgment as prayed.

Said motion will be based upon this Notice, the Mo-

tion, and the Memorandum of Points and Authorities filed

herewith, and upon all the files, papers, and pleadings on

file herein with the clerk of this court.

Dated: July 5, 1935.

FLINT & MAC KAY,

By William A. Bowen

Attorneys for Plaintiff"

That on said 5th day of July, 1935, plaintiff also duly and

regularly served on defendant Motion for Judgment on

Pleadings, as follows:

"William C. Bitting, Jr., Trustee, )

Plaintiff, )

AtLawNo. 7150-J

vs. )

MOTION FOR
Woman's Home Missionary So- ) JUDGMENT ON
ciety of the Methodist Episcopal PLEADINGS
Church of Southern Cahfornia )

Conference, a corporation,

Defendant. )

Comes now the plaintiff, William C. Bitting, Jr. Trus-

tee, and moves the court for judgment on the pleadings

in favor of plaintiff in accordance with the prayer of his
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complaint heretofore filed herein upon the grounds and

for the reason that defendant's answer or affirmative de-

fense does not raise any material issue or present anyth|ing,

either by way of denial or by way of new matter or af-

firmative defense, to bar or defeat plaintiff's action or

right of recovery or plaintiff's right to judgment as prayed.

Said motion is based upon the Notice of Motion filed

herewith, this Motion, the Memorandum of Points and

Authorities filed herewith, and upon all files, papers, and

pleadings on file herein in the office of the clerk of this

court.

Dated: July 5, 1935.

FLINT & MAC KAY,

By William A. Bowen

Attorneys for Plaintiff."

That plaintiff also served on said date. Points and Authori-

ties in support of said Motion for Judgment on Pleadings,

and thereafter on the 22nd day of July, 1935, at the hour

of 10:00 o'clock A. M. said motion was heard in the

above entitled court, Honorable William P. James, Judge

presiding, and after argument by counsel at said time said

motion was granted by said court, the exception of the

defendant being noted at the time of the granting of said

motion.

That thereafter on the 6th day of August, 1935, judg-

ment in favor of plaintiff and against defendant was filed

and entered herein.
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Now comes the defendant within the time allowed by

law and proposes the above and foregoing Bill of Excep-

tions and asks that the same be settled and allowed as a

full, true and correct Bill of Exceptions.

Dated: August 13th,, 1935.

TICKNOR & MAXWELL
By Roland Maxwell

Attorneys for Defendant-Appellant.

STIPULATION

IT IS HEREBY stipulated that the foregoing Bill of

Exceptions was prepared within the time allowed by law

and correctly sets forth the proceedings had in the above

entitled action.

Dated: August , 1935.

FLINT & MAC KAY,
By

TICKNOR & MAXWELL
By Roland Maxwell

Attorneys for Defendant-Appellant.

The foregoing Bill of Exceptions was prepared within

the time allowed by law and correctly sets forth the pro-

ceedings had in the above entitled action and is this day

settled and allowed as correct.

Dated: Sept. 7, 1935.

Wm P. James

JUDGE.

[Endorsed]: Filed Sep 7-1935 R. S. Zimmerman,

Clerk By Edmund L. Smith Deputy Clerk
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[Title of Court and Cause.]

PETITION FOR LEAVE TO APPEAL

Now comes the defendant Woman's Home Missionary

Society of the Methodist Episcopal Church of Southern

California Conference, a corporation, by and through its

attorneys, Messrs. Ticknor & Maxwell, and feeling itself

aggrieved by a final judgment of this court entered on

the 6th day of August, 1935, prays that an appeal may be

allowed to it from said judgment to the Circuit Court

of Appeals for the Ninth Circuit, and in connection with

this petition, petitioner herewith presents its Assignment

of Errors, and further prays that an order be made fix-

ing the amount of the cost bond to be furnished by de-

fendant-appellant h.erein.

Dated: August 13th A. D. 1935.

TICKNOR & MAXWELL
By Roland Maxwell

Attorneys for Defendant-Appellant.

[Endorsed] : Filed Aug 13 1935 R. S. Zimmerman,

Clerk By L. Wayne Thomas, Deputy Clerk.



77

IN THE DISTRICT COURT OF THE UNITED

STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

WILLIAM C. BITTING, JR.,

Trustee,

Plaintiff,

vs.

WOMAN'S HOME MISSION-
ARY SOCIETY OF THE
METHODIST EPISCOPAL
CHURCH OF SOUTHERN
CALIFORNIA CONFERENCE,
a corporation,

Defendant.

AtLawNo. 7150-J

ASSIGNMENT
OF ERRORS

Comes now the defendant Woman's Home Mission-

ary Society of the Methodist Episcopal Church of South-

ern California Conference, a corporation, appellant here-

in and assigns the following errors made by the trial

court as the errors upon which appellant will rely upon

its prosecution of the appeal in the above entitled cause

:

1. That the District Court erred in overruling the de-

murrer to plaintiff's complaint tiled by defendant herein.

2. That the District Court erred in granting the mo-

tion of plaintiff for judgment on the pleadings.

3. That the District Court erred in awarding a judg-

ment to plaintiff herein in that:
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(a) Plaintifif's complaint is not sufficient to support a

judgment in favor of plaintiff herein.

(b) A good and sufficient affirmative defense is set

forth in defendant's answer.

(c) Issues created by the pleadings have not been

disposed of through trial.

WHEREFORE, defendant-appellant prays that the

judgment for plaintiff and against defendant herein be

reversed.

Dated: August 13th, 1935.

TICKNOR & MAXWELL

By Roland Maxwell

Attorneys for Defendant-Appellant.

[Endorsed] : Filed Aug 13 1935 R. S. Zimmerman,

Clerk By L. Wayne Thomas, Deputy Clerk
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL

Upon reading and filing the petition of the above named

defendant-appellant, made by Messrs. Ticknor & Maxwell,

its attorneys on its behalf, for leave to appeal from the

judgment entered herein on the 6th day of August, 1935,

and in consideration of the assignment of errors presented

therewith,

IT IS ORDERED that the appeal from the judgment

entered herein on the said 6th day of August, 1935, be

allowed as prayed for.

IT IS FURTHER ORDERED that a certified copy

of the transcript of the record and proceedings be trans-

mitted to the United States Circuit Court of Appeals for

the Ninth Circuit.

IT IS FURTHER ORDERED that defendant-appel-

lant furnish a cost bond in the sum of $250.00 in connec-

tion with said appeal.

Dated at Los Angeles, California, this 20 day of Au-

gust, 1935.

Wm P. James

UNITED STATES DISTRICT JUDGE.

[Endorsed] : Filed Aug 20 1935 R. S. Zimmerman,

Clerk By Edmund L. Smith, Deputy Clerk
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[Title of Court and Cause.]

STIPULATION

It is hereby stipulated and agreed that all papers and

documents included in the transcript of the record to be

transmitted to the above entitled court which were required

to be served by either of the parties hereto on the other

party were duly and regularly served, and that by reason

of said fact all affidavits of service may be omitted from

said transcript and the Praecipe filed herein by the at-

torneys for defendant-appellant may be amended by elim-

inating therefrom the requirement for the inclusion in said

transcript said affidavits of service.

It is further stipulated that all headings and endorse-

ments, except endorsements of filing may be omitted from

said transcript.

It is further stipulated that this stipulation shall be in-

cluded in said transcript, and listed in the Praecipe filed

herein by the attorneys for defendant-appellant.

Dated: September 17, 1935.

TICKNOR & MAXWELL
By Roland Maxwell

Attorneys
,
for Defendant-Appellant

FLINT & MAC KAY
By William A, Bowen

Attorneys for Plaintiff-Respondent

[Endorsed] : Filed Sep 17 1935 R. S. Zimmerman,

Clerk By Edmund L Smith Deputy Clerk.
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[Title of Court and Cause.]

APPEAL BOND FOR COSTS

KNOW ALL MEN BY THESE PRESENTS

:

That the undersigned, the FideHty and Casualty Com-

pany of New York, a corporation duly organized and ex-

isting under and by virtue of the laws of the State of

New York and duly licensed to transact its business in

the State of California, as Surety, is held and firmly

bound unto WILLIAM C. BITTING, JR., Trustee, in

full and just sum of Two Hundred Fifty and no/100

Dollars ($250.00) to be paid to the said William C. Bit-

ting, Jr., Trustee, his successors or assigns, to which, pay-

ment, well and truly to be made, the undersigned binds it-

self, its successors and assigns by these presents.

SIGNED, and dated this 23rd day of August, 1935.

WHEREAS, Lately at a regular term of the District

Court of the United States for the Southern District of

California, Central Division, sitting at the City of Los

Angeles, in said District, in a suit pending in said court

between William C. Bitting, Jr., Trustee, as Plaintiff, and

the Woman's Home Missionary Society of the Methodist

Episcopal Church of Southern California Conference, a

corporation, as defendant. Cause No. 7150-J, at Law,

on the law docket of the said Court, final judgment was

rendered against the said defendant for the sum of Six

Hundred Thirty-six thousand, seven hundred fifty-seven

and 29/100 Dollars ($636,757.29) together with inter-

est at seven per cent. (7%) from July 22nd, 1935, and
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costs of twenty-six and 20/100 Dollars ($26.20), which

judgment was entered on the 5th day of August, 1935,

and the said defendant has obtained an appeal to reverse

the judgment of said court in the aforesaid suit and a cita-

tion directed to the said plaintiff citing and admonishing

him to be and appear before the United States Circuit

Court of Appeals for the Ninth Circuit to be holden in

the City of San Francisco, State of California, within

thirty (30) days from the date of the said citation, to-

wit: August 20, 1935.

Now, the condition of the above obligation is such that

if the said defendant shall prosecute its appeal to effect

and answer all costs if it shall fail to make its plea good,

then the above obligation to be void;

Else to remain in full force and virtue.

IN WITNESS WHEREOF, the undersigned, the Fi-

delity and Casualty Company of New York, has caused

its name to be subscribed and its corporate seal to be

affixed hereunto by its proper attorney thereunto duly au-

thorized.

THE FIDELITY AND CASUALTY
COMPANY OF NEW YORK
By Dorothy Huston

ATTORNEY

Approved Aug 27, 1935

Wm P. James

U. S. District Judge
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State of California )

) ss.

County of Los Angeles )

On this 23 day of August in the year One Thpusand

Nine Hundred and thirty-five before me Paul J. Emme

a Notary Public in and for said County of Los Angeles

residing therein, duly commissioned and sworn, person-

ally appeared Dorothy Huston known to me to be the AT-

TORNEY of THE FIDELITY and CASUALTY COM-

PANY OF NEW YORK, the Corporation that executed

the within instrument, and known to me to be the person

who executed the said instrument on behalf of the Corpo-

ration therein named and acknowledged to me that such

Corporation executed the same.

IN WITNESS WHEREOF I have hereunto set my

hand and affixed my official seal in the County of Los An-

geles the day and year in this certificate first above written.

[Seal] Paul J. Emme

Notary Public in and for the City of Los Angeles, State

of California.

My commission expires May 22, 1939

[Endorsed] : Filed Aug 27 1935 R. S. Zimmerman,

Clerk By L. Wayne Thomas, Deputy Clerk
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[Title of Court and Cause.]

PRAECIPE

TO THE CLERK OF THE DISTRICT COURT
OF THE UNITED STATES SOUTHERN DISTRICT

OF CALIFORNIA, CENTRAL DIVISION:

Sir:

You will please prepare a transcript of the record to

be transmitted to the Circuit Court of Appeals for the

Ninth Circuit in pursuance to the appeal heretofore taken

in this case, and include therein the following:

Plaintiff's Complaint

Demurrer of Defendant

Affidavit of Service of Demurrer

Notice of Overruling of Demurrer

Affidavit of Service of Notice of Overruling of De-

murrer

Minutes of the Overruling of Demurrer

Defendant's Answer

Affidavit of Service of Answer

Judgment

Bill of Exceptions

Petition for Leave to Appeal

Order Allowing Appeal



Assignment of Errors

Cost Bond

Citation

Affidavit of Service of Citation

Praecipe

Dated this 22 day of August, 1935.

TICKNOR & MAXWELL
By Leon W. Delbridge

Attorneys for Defendant-Appellant

[Endorsed] : Filed Aug 27 1935 R. S. Zimmerman,

Clerk By Edmund L Smith, Deputy Clerk
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[Title of Court and Cause.]

CLERK'S CERTIFICATE.

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of CaHfornia, do hereby

certify the foregoing vohuiie containing 85 pages, num-

bered from 1 to 85, inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation ; complaint for money on bonds ; demurrer

;

notice of overruling of demurrer; minutes of June 5, 1935

overruling demurrer; answer; judgment; bill of excep-

tions ; stipulation re bill of exceptions
;
petition for leave to

appeal; assignment of errors; order allowing appeal;

stipulation re record on appeal; appeal bond for costs and

praecipe.

I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and

that said amount has been paid the printer by the appellant

herein and a receipted bill is herewith enclosed, also that

the fees of the Clerk for comparing, correcting and certi-



87

fying the foregoing Record on Appeal amount to

and that said amount has been paid me by the appellant

herein.

IN TESTIMONY WHEREOF, I have hereunto set my
hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of California, Central Division, this

day of October, in the year of Our Lord One

Thousand Nine Hundred and Thirty-five and of our

Independence the One Hundred and Sixtieth.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in

and for the Southern District

of California.

By

Deputy.
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No. 8002
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Woman's Home Missionary Society of

the Methodist Episcopal Church of

Southern California Conference, a

corporation.

Appellant.

vs.

William C. Bitting, Jr., Trustee,

Appellee.

APPELLANT'S BRIEF.

STATEMENT OF THE CASE.

On or about January 1st, 1928, appellant borrowed the

sum of $600,000.00, issuing bonds therefor. Methodist

Hospital of Southern CaHfornia, a separate and distinct

CaHfornia corporation from appellant, joined with appel-

lant and appellee and appellee's then co-trustee, John M.

Woods, in the execution of a document entitled ''Mortgage

Deed of Trust," the said Methodist Hospital of Southern

California thereby giving as security for said bonded

indebtedness its hospital plant and equipment. Appellant

defaulted in the payment of certain installments of said
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bonded indebtedness and in the payment of interest

thereon. John M. Woods, the co-trustee of appellee,

having previously resigned, appellee delivered a notice

in writing to appellant and to Methodist Hospital of

Southern California, subsequent to said defaults, declar-

ing the principal and interest of all of the outstanding

and unpaid bonds evidencing said indebtedness immedi-

ately due and payable. Thereafter, in the District Court

of the United States, Southern District of California,

Central Division, appellee in his capacity as trustee, under

the terms of the document above referred to entitled

''Mortgage Deed of Trust," instituted this action for

the recovery of $619,937.50, together with interest on

the sum of $545,000.00 at the rate of 5>4% per annum

from January 1, 1935. Appellee is a citizen of the state

of Missouri, and resides in the city of St. Louis. Appel-

lant is a California corporation. The hospital plant and

equipment of Methodist Hospital of Southern California

are situated in Los Angeles, in the state of California.

No proceedings of any nature whatever have been taken

to foreclose the security given by said Methodist Hospital

of Southern California.

Appellee's complaint contains allegations covering the

following points

:

1. That the amount in controversy exceeds

$3,000.00.

2. That there is a diversity of citizenship.

3. The execution of the "Mortgage Deed of

Trust."

4. The execution of the bonds.

5. The execution of coupons attached to the bonds.
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6. That said "Mortgage Deed of Trust" and said

bonds are in full force and effect except so far as

payments on account of principal and interest have

been made as set forth in said complaint.

7. The resignation of John M. Woods as co-

trustee of appellee.

8. The default of appellant.

9. That notice of election to declare the entire

balance of said bond issue immediately due and pay-

able was given.

10. The balance now due and amount of interest

now claimed.

The bond form is set forth in the complaint and a copy

of the "Mortgage Deed of Trust" is made a part of it

as Exhibit "A," To this complaint appellant filed a gen-

eral demurrer claiming that the complaint did not state

facts sufficient to constitute a cause of action. The

demurrer was overruled, an exception to the ruling being

noted.

Thereafter appellant filed its answer containing allega-

tions covering the following points:

1. The corporate capacity of Methodist Hospital

of Southern California.

2. That Methodist Hospital of Southern Califor-

nia is entirely a separate and distinct entity from
defendant.

3. That Methodist Hospital of Southern Cali-

fornia is not a party to this action.

4. That appellee holds the real and personal prop-

erty given by Methodist Hospital of Southern CaU-
fornia as security for the obligation sued upon.



5. That appellant does not own said property, but

that said property is the sole property of Methodist

Hospital of Southern California.

6. That no proceedings for foreclosure upon said

security have been had or commenced and that unless

the filing of this suit constitutes an election to waive

said security appellee has made no election with

reference to the waiver of the same and still holds

and claims said property as security for said indebted-

ness.

Thereafter appellee's motion for judgment on the plead-

ings was granted, appellant's exception to the granting

of said motion being noted. In due course judgment was

entered in favor of appellee and against appellant for the

sum of $636, 757.29, together with interest at the rate of

7% per annum from July 22, 1935, and the sum of $26.00

for costs. From this judgment, proper leave of court

therefor having been obtained, appellant appeals.

Under the laws of the state of California, where a debt

is secured by a mortgage, the sole action possible upon

the part of the mortgagee is a suit for foreclosure. Where

the debt is secured by a deed of trust, under the decisions

of the California courts, the security must be exhausted

prior to the bringing of a suit upon the debt. The funda-

mental question here presented is the question of whether

the provisions of the California law requiring the exhaus-

tion of security as a condition to the obtaining of a per-

sonal judgment apply to this suit brought in the District

Court of the United States, Southern District of Cali-

fornia, Central Division.
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SPECIFICATION OF ERRORS.

Appellant relies upon the following errors made by the

trial court in its prosecution of this appeal:

1. That the District Court erred in overruling the

demurrer to appellee's complaint filed by appellant

herein.

2. That the District Court erred in granting the

motion of appellee for judgment on the pleadings.

3. That the District Court erred in awarding a

judgment to appellee herein in that:

(a) Appellee's complaint is not sufficient to sup-

port a judgment in favor of appellee herein.

(b) A good and sufficient affirmative defense is

set forth in appellant's answer.

(c) Issues created by the pleadings have not been

disposed of through trial. [Tr. of Rec. 77.]



ARGUMENT.

I.

The District Court Erred in Overruling the Demurrer

to Appellee's Complaint Filed by Appellant Here-

in.

(a) The complaint contains no allegation of the fore-

closure or waiver of the security given by Methodist

Hospital of Southern CaHfornia to secure appellant's

indebtedness. [Complaint, Tr. pp. 4-63.]

(b) In the state of CaHfornia an independent action

on an obligation secured by either a mortgage or deed of

trust may not be brought without first exhausting the

security.

Section 726 of the Code of Civil Procedure of the state

of California, which is the first section in chapter I of

title X of said code, states the rule with reference to

mortgages as follows:

''There can be but one form of action for the

recovery of any debt, or the enforcement of any right

secured by mortgage upon real or personal property,

which action must be in accordance with the provi-

sions of this chapter."

A similar rule applies in the case of trust deeds. The

leading case upon this subject, the case of Powell r. Pati-

son, 100 Cal. 236, declares the following rule:

"The court cannot properly render a personal judg-

ment against the makers of a promissory note which

is secured by a valid deed of trust before the security

has been legally exhausted." (The quotation is from

the syllabus.)
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That case is followed by the case of United Bank & Trust

Co. V. Brown, 203 Cal. 359, and the case of Bank of Italy

V. Bentley, 217 Cal. 644. The following discussion from

the latter case beginning on page 648 is important

:

"With these preliminary observations, we turn

now to a direct discussion of the question presented,

viz., whether, in this state, it is permissible to sue

on a promissory note secured by a deed of trust

without first exhausting the security or showing that

it is valueless. It is our opinion that, in the absence

of some unusual circumstance not present in this

case, an independent action on a note secured by a

deed of trust may not be brought by the holder of

the note unless and until the security is exhausted.

This conclusion is based on two major premises

:

1. That this court has already directly so held in

one case and, by necessary implication, reached the

same conclusion in another and later case; and

2. That when the history of deeds of trust in

this state is considered, the contract between the

parties must be held to impliedly provide that the

land constitutes the primary fund to secure the debt,

and that a sale under the deed of trust will be had

before a suit may be commenced on the note.

The first premise is based on the case of Powell

V. Patison, 100 Cal. 236 (34 Pac. 677), and on the

later case of United Bank & Trust Co. v. Brown,

203 Cal. 359 (264 Pac. 482). In Powell v. Patison,

supra, the plaintiff sued to foreclose two instruments

as mortgages, one clearly a mortgage, the other

apparently a deed of trust in form, but alleged to

be a mortgage. The trial court allowed foreclosure
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of the mortgage and refused to foreclose the deed

of trust, but rendered a personal judgment in favor

of plaintiff for the amount secured by the deed of

trust. Plaintiff api^ealed from that portion of the

judgment denying his right to foreclosure and de-

fendant appealed, among other things, from the per-

sonal judgment upon the note secured by the deed

of trust. The two appeals were treated separately

by the court. On the plaintiff's appeal from the judg-

ment denying foreclosure of the deed of trust (100

Cal. 234 (34 Pac. 676)) this court reversed the lower

court on the ground that the precise nature of the

instrument could not be determined from the record.

On the appeal of the defendant from the personal

judgment on the note secured by the instrument in

the form of a deed of trust, this court, without refer-

ring to the ambiguous nature of the instrument,

reversed the lower court. Through its opinion the

court referred to the instrument as a Valid deed of

trust,' and held, in no uncertain language, that no

personal action would lie on a note so secured until

the security had been exhausted. At page 239, the

court stated:

'The claim that the court erred in rendering a

judgment against the defendants on their promissory

note secured by a valid deed of trust, and which was

also sought to be foreclosed as a mortgage in this

action (see case No. 18002, just decided by this court,

ante, p. 234) must be sustained, for the reason that

it is well settled on authority in this state that "a.

personal judgment on a secured debt before the secu-

rity has been legally exhausted is erroneous."

'The personal judgment against the defendants

Patison on their note, secured by a valid deed of

trust, ... is reversed, . , .'
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What was there said cannot be considered as dicta.

Even if the two appeals be considered together, at

most there were alternative grounds given for the

opinion, and one of these alternative grounds was

that no personal action could be maintained on a note

secured by a deed of trust until the security had been

legally exhausted. It is well settled that where two

independent reasons are given for a decision, neither

one is to be considered mere dictum, since there is

no more reason for calling one ground the real basis

of the decision than the other. The ruling on both

grounds is the judgment of the court and each is of

equal vaHdity. (People v. Reid, 195 Cal. 249 (232

Pac. 457, 36 A. L. R. 1435); East Bay Municipal

Utility Dist. v. Kieffer, 99 Cal. App. 240, 260 (278

Pac. 476, 279 Pac. 178); Union Pac. Ry. Co. v.

Mason City & Ft. D. R. Co., 199 U. S. 160 (26 Sup.

Ct. 19, 50 L. Ed. 134); 7 Cal. Jur. 641, Sec. 45.)

It must be held that Powell v. Patison, supra, consti-

tutes a direct and unequivocal holding that the secu-

rity must be exhausted before an action will lie on

a note secured by a deed of trust. As will hereafter

appear, this case has never been reversed or modified,

and the rule therein enunciated must now be held to

have become a rule of property which may not now
be disturbed.

The second case reaching the same result is United

Bank & Trust Co. v. Brown, supra. Although the

opinion does not directly mention the point, the case,

on its facts, necessarily stands as a direct authority

on the question. Here the action was to recover an

alleged balance due on two promissory notes secured

by a deed of trust, after the security had been sold

at a trustee's sale. The defense to the action was

that proper notice of the sale had not been given;

that the sale was therefore void; that it followed that
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the security had not been exhausted and that there-

fore the action had been prematurely brought. The

trial court so found and this judgment was affirmed

on appeal. Although there is nothing directly said

in the opinion on the point involved in the present

appeal (although discussed in the briefs) the con-

clusion reached is a substantial affirmance of the

rule that the security must be exhausted before a suit

will lie on the note. The judgment of the trial court

could not have been affirmed upon any other theory.

This is so because if a valid sale were not a con-

dition precedent to an action on the note, plaintiff

would have been entitled to a judgment on the note

whether or not a valid sale had been had.

The Patison and Brown cases would seem fully

and completely to settle the point involved were it

not for dicta in several cases questioning the effect

of the Patison case. Appellant contends that these

more recent cases have modified the rule therein

enunciated. This is not so. The case relied on by

defendants most strongly is Herbert Kraft Co. v.

Bryan, 140 Cal. 7Z {IZ Pac. 745). Here, as in the

Brown case, the action was for a deficiency after a

sale under a deed of trust. The defendant contended

that the sale was invalid. The court held that the

sale was valid and further held, on well settled

authority, that a suit on the note for a deficiency

after a valid sale would lie. That was the only

point actually decided by the case. The court ex-

pressly refused to decide whether a suit could be

maintained on a note secured by a deed of trust before

a valid sale. In so doing, however, the court used

the following language:

'Respondent contends that this action can be main-

tained on the promissory note independent of the

deed of trust, and whether or not the security under
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that deed had been exhausted, and that therefore it

is immaterial whether there was a valid sale to plain-

tiff, or any sale at all; but under the views above

expressed it is not necessary to here determine this

question. It may be said, however, that the question

is not concluded by the fact that section 726 of the

Code of Civil Procedure merely provides that there

shall be only one action for a debt secured by a mort-

gage, and that a trust-deed is not a mortgage. As-

suming that a trust-deed is not within that section,

still there are other considerations to be weighed in

determining whether a creditor who has accepted

such a deed as security has not contracted to pursue

the terms of the deed when he attempts to forcibly

collect the debt. In Savings & Loan Soc. v. Burnett,

106 Cal. 514 (39 Pac. 923), it is said—though per-

haps not decided—that the grantor retains the right

to a conveyance on payment, "and to a sale as pro-

vided in case of default" ; and this right seems to

be indicated in other cases. Powell v. Patison, 100

Cal. 236 (34 Pac. 677), can hardly be considered

authority on the point. When in that case the court

said that "It is well settled by authority in this state

that a personal judgment on a secured debt before

the security had been legally exhausted is erroneous,"

it must have had in mind security by mortgage, for

in all cases cited as authority on the point—Barbieri

V. RamelH, 84 Cal. 154 (23 Pac. 1086); Crim v.

Kessing, 89 Cal. 478 (26 Pac. 1074, 23 Am. St. Rep.

491), and Biddel v. Brizzolara, 64 Cal. 354 (30 Pac.

609)—a mortgage only was involved. We have been

referred to no other case where it has been directly

held that an action cannot be maintained on a secured

indebtedness without first exhausting the security,

where the security was not a mortgage. . . . We
have noticed the subject to this extent, because it has
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been elaborately discussed and because what has been

said may possibly be of some aid in examining" the

question hereafter, if it should ever necessarily arise

in some future case.' (See, also, the same case in

department, Herbert Craft Co. v. Brian, 6 Cal.

Unrep. 923 (68 Pac. 1020).) What was said by

the court in the bank opinion was clearly designated

as mere dicta and cannot, for that reason, be held to

have modified or overruled Powell v. Patison, supra.

Plaintiff also refers us to Commercial Nat. Bank

V. Catron, 50 Fed. (2d) 1023, recently decided by

the Circuit Court of Appeals of the Tenth Circuit.

This was an action by the bank against the maker

of two promissory notes executed and payable in this

state. The notes were secured by deeds of trust on

California real property. The only point decided by

the court was that the prohibitory provisions of sec-

tion 726 of the Code of Civil Procedure were proce-

dural in nature and that the provisions of that section

are binding only on the state courts and are not

binding in cases in the federal courts. The federal

courts have long applied this rule to mortgages (Max-
well V. Ricks, 294 Fed. 255), and so, of course,

applied the same rule to deeds of trust. Although

it is true that the court declared that even in Cali-

fornia the provisions of section 726, supra, did not

apply to deeds of trust and that a personal action

could be maintained on a note secured by a deed of

trust without exhausting the security, a reading of

the opinion clearly indicates that what was there said

was not necessary for the decision."

(c) Unless the decision in this case is in accordance

with the rule of the California courts, the obligation of

the contract herein involved will be impaired in violation

of the safeguards of the Constitution.
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The second premise referred to in the argument quoted

from the case of Bank of Italy v. Bentley (supra) is as

follows

:

"2. That when the history of deeds of trust in

this state is considered, the contract between the

parties must be held to impliedly provide that the

land constitutes the primary fund to secure the debt,

and that a sale under the deed of trust will be had

before a suit may be commenced on the note."

Therefore, under the clear statement of the California

law, the agreement between the parties to this suit and

Methodist Hospital of Southern California clearly in-

cluded as an essential part of it, the implied agreement

that the plant and equipment of Methodist Hospital of

Southern California, as the primary fund to secure the

bonded debt, would be applied to the debt through fore-

closure prior to any suit against appellant. The Supreme

Court of the United States has long recognized a rule

which requires that the District Court of the United

States, Southern District of California, Central Division,

in such a situation as is here presented, be bound by the

rule of the California Supreme Court above enunciated.

The case of Clark v. Reyhurn, 19 L. Ed. 354, at 356,

8 Wall. 318, at 324, states the rule as follows:

'Tn this country the proceeding in most of the

states, and perhaps all of them, is regulated by stat-

ute. The remedy thus provided when the mortgage

is executed enters into the convention of the parties,

in so far that any change by legislative authority

which affects it substantially, to the injury of the

mortgagee, is held to be a law 'impairing the obliga-

tion of the contract' within the meaning of the pro-

vision of the constitution upon the subject."
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Another quotation stating the rule, which has been

repeatedly emphasized by the United States Supreme

Court, is the following" from the case of Edwards v.

Kearsey, 96 U. S. 595, 24 L. Ed. 793:

".
. . the remedy subsisting in a state when

and where a contract is made and is to be performed

is a part of its obligation, and any subsequent law

of the state which so affects that remedy as substan-

tially to impair and lessen the vakie of the contract

is forbidden by the constitution, and is, therefore,

void."

The conclusion that the recognition of the constitutional

safeguards to which appellant is entitled under holdings

of the Supreme Court of the United States requires the

following of the California rule in this case is inescapable.

(d) The holdings of the federal courts require the

conclusion that the California law demanding the exhaus-

tion of the security prior to suit applies in this case.

The federal courts must follow, in such a case as is

here presented, the law of the state in which the district

court involved is located. The general principle is stated

in the case of Williams v. Gold Hill, 96 Fed. 454, at 465

:

''That the statute law of the states must furnish

a rule of decision to this court as far as they com-

port with the Constitution of the United States in

all cases arising within the respective states, is a

position that no one doubts. Nor is it questionable

that a fixed and received construction of their re-

spective statute laws in their own courts makes, in

fact, a part of the statute law of the country, how-

ever we may doubt the propriety of that construc-

tion."
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Simkins Federal Practice, section 344, page 247, states

the correct rule by declaring- that statutes controlling

mortgages and other liens on property in the state, both

real and personal, control the federal courts. The general

rule for the guidance of the federal court is stated in the

case of Mcllvanc v. Isley, 96 Fed. 62, at 69:

"The jurisdiction of this court attaches because of

a diversity of citizenship. The issue relates to realty

situate in the state of North Carolina. The rules

laid down by the courts of that state as to the en-

forcement of mortgages of realty therein are very

much in the nature of rules of property, A conflict

of decision upon a matter of local law between the

state and the federal courts should always be avoided,

if possible. If a doubt exists, that doubt should be

solved in favor of the decision of the state court."

The Supreme Court has consistently held that where

substantial rights are involved, the federal courts must

follow the rule of the state in which the property is sit-

uated and the suit brought. The following are examples

of such holdings:

In the case of Union Mutual Life Ins. Co. v. Hanford,

36 L. Ed. 118, 143 U. S. 187, which originated in the

District Court of northern Illinois, the syllabus sum-

marizes the holding as follows

:

"1. The remedy of a mortgagee against a sub-

sequent grantee of mortgaged premises who by the

terms of the conveyance to him agrees to assume

and pay the mortgage, is to be determined by the law

of the place where suit is brought."

"2. By the law of Illinois the mortgagee may sue

at law a grantee whom by the terms of an absolute

conveyance from the mortgagor, assumes the pay-

ment of the mortgage debt."



—18—

The syllabus in the case of Willard v. Wood, 34 L. Ed.

210, 135 U. S. 309, summarizes a like holding:

"1. The lex fori governs as to the form of rem-

edy, whether it must be in covenant or assumpsit, at

law or in equity.

"2. A suit against the grantee of a mortgagor

to enforce the payment of the mortgage debt which

he has, in the deed, assumed to pay, brought in the

District of Columbia, is governed by its law, as to

the form and nature of the remedy, although the

deed and mortgage were made in New York and the

land is situated there."

The case of Haggart v. Wilczinski, 143 Fed. 22, at 26,*

which originated in a Mississippi Circuit Court, states

the general rule as follows

:

"The settled law of a state on the subject of mort-

gages is regarded as a rule of property, and the fed-

eral courts are governed by the statutes and deci-

sions of the courts of last resort in the state where

the property mortgaged is situated, and where the

controversy arose. Parker v. Dacus, 130 U. S. 43,

9 Sup. Ct. 433, 32 L. Ed. 848 ; Bacon v. N. W. M. L.

I. Co., 131 U. S. 258, 9 Sup. Ct. 787, ZZ L. Ed. 128;

Dugon V. Beckett, 129 Fed. 56, 63 C. C. A. 498."

"In Mississippi, the mortgagor is the owner of the

legal title to the land until a valid foreclosure of the

mortgage. This is true against everybody, but is

subject to this exception. After breach of the con-

dition of the mortgage, the mortgagee may maintain

ejectment against the mortgagor to recover the mort-

gaged land as means of enforcing the security. Buck-

ley V. Daley, 45 Miss. 338; Freeman v. Cunningham,

57 Miss. 67."



How, then, can this court ignore the holding of the Cali-

fornia Supreme Court that the land constitutes a prior

fund for the security of the debt, and that therefore the

debtor is entitled by law to have the security first applied?

This case is brought in the United States District Court

for the Southern District of CaHfornia, Central Division.

Under all these holdings the law of California is binding

upon that District Court.

The United States Supreme Court has placed upon the

district courts the absolute obligation to follow, in such

a case as this, the local law fixed by the decisions of the

courts of the respective states in which they operate.

Innumerable decisions might be cited to add force to

this conclusion. The following are further examples

:

"Where, however, the decision of the state court,

though based upon the common law, is deemed of

an application especially local, this decision is given

as authority almost as great as would be assigned to

it if it constituted a state statute."

Percy Summer Club v. Astle, 163 Fed. 1.

"We are aware that there is great diversity in the

rulings on this question by the courts of the several

states; but, whatever may be our individual views as

to what the law ought to be in respect thereto, there

is so much of a local nature entering into chattel

mortgages that the court will accept the settled law

of each state as decisive in respect to any case arising

therein."

Etheridge v. Sperry, 139 U. S. 277, 35 L. Ed. 171.

"In Dooley v. Pease, 180 U. S. 126, Sup. Ct.

329, 45 L. Ed. 457, a case which involved the power

of the owner of personal property to sell it and still
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remain in possession of it, so as to exempt it from

seizure and attachment, the court said:

'It is equally well established that the courts of

the United States regard and follow the policy of

the state law in cases of this kind.'
"

Grain v. Fidelity, 238 Fed. 693, at 704.

The latter two cases are cited by reason of the general

rule above referred to that statutes controlling mortgages

and other liens on property in the state alike control the

federal courts whether real or personal property is in-

volved. (Simpkins Federal Practice, supra.)

The same principle is further emphasized by the cases

of Maxwell v. Ricks, 294 Fed. 255, and Commercial

National Bank v. Catron, 50 Fed. (2d) 1023, which are

of extreme importance in the consideration of this case.

The case of Maxwell v. Ricks arose in the United States

District Court for the Northern Division of the District

of Washington and was a suit upon two promissory notes

secured by a mortgage upon California real estate. On
page 256 of the decision in that case the court explains

its position by stating:

"Nothing in the California statute limits the obli-

gation upon the contract itself, or imposes conditions

upon the exercise of jurisdiction to pursue any rem-

edy available to enforce it outside of the state."

Thus the clear basis of the holding of the case that a

suit can be brought on the debt without foreclosure is

the fact that the suit originated outside of California.

The court goes on

:

"We cannot apply the argument that the right to

have the security taken in satisfaction of the notes
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upon foreclosure is a substantial right 'going to the

substance of the transaction itself, and belongs to the

constitution of the contract' so as to exclude the

jurisdiction of the federal court in another jurisdic-

tion/'

We italicize to emphasize the court's emphasis of the

basis for the ruling. The case goes on:

"Granting full force of the principle that in every

forum a contract is governed by the law with a view

to which it was made. . . ."

which is the principle relied upon by appellant

".
. . and that as to its validity and operation

the contract between Ricks, plaintiff, and Moore, is

governed by the law of California, still the enforce-

ment of the payment of the debt evidenced by the

notes is but a remedy, limited, as already said, in an

action brought in the courts of California, but not

so united with the common-law right as to preclude

the maintenance of an action on the debt in the

federal court, where the necessary diversity of citi-

zenship exists."

Taken alone this latter statement might be held to be a

statement directly contrary to the principle stated by the

Supreme Court of the state of California. As a basis

for such a conclusion, the latter part of the above state-

ment is mere dictum. However, the opinion in Maxwell

V. Ricks proceeds to limit the effect of the latter statement

above quoted by referring to the case of Tennessee Coal

Co. V. George, 233 U. S. 354, 58 L. Ed. 997, and quoting
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as a basis for its decision in the Maxwell v. Ricks case

the principle that a state

—

"cannot create a transitory cause of action and at

the same time destroy the right to sue on the transi-

tory cause of action in any court having jurisdiction.

The jurisdiction is to be determined by the law of

the court's creation and cannot be defeated by the

extraterritorial operation of a statute of another state,

even though it created the right of action."

Finally the court concludes the opinion in Maxwell v.

Ricks by saying:

"Plaintiff having the right to sue on the debt in

the federal court in Washington, could waive the

security and enforce the obligation by means of any

remedy given by the law of the forum (Simon v.

Southern R. Co., 236 U. S. 115, 33 Sup. Ct. 255,

59 L. Ed. 492), and there is nothing in the statute

of California which indicates an attempt to impair

the obligation of the debt or the transitory character

thereof, or to impinge upon the right of the owner

and holder of the note to proceed in any court to

which he might resort under the laws of the United

States."

In other words the basis of the decision is two-fold:

1. The waiver of the security.

2. The lack of any statute in the state of Washington,

the lack of any provision in the "law of the forum" which

would require the prior foreclosure of the security.

Neither situation prevails in this case.
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The case of Commercial National Bank v. Catron arose

in the District Court of New Mexico. It was a suit upon

notes secured by a deed of trust upon CaHfornia property.

New Mexico had no statute requiring preHminary exhaus-

tion of the security, so while the property given as secu-

rity was located in California, the court held (page 1024) :

"It may well be added it is the general rule that

in the absence of a restrictive statute in force where

suit is brought, a secured creditor has a remedy on

either his demand or security, or both, and the law

of the forum governs as to the character and extent

of the remedy. 41 C. J. 839; 1 C. J. 56, 57. And
we find no statute in New Mexico which affects the

remedy of the bank on the note."

The cases of Maxwell v. Ricks and Commercial National

Bank V. Catron are the most persuasive of all those cited

in compelling the conclusion that the federal law requires

the following of the laws of the state of California by

the District Court of the United States, Southern District

of California, Central Division, in deciding this case.

(e) The complaint, therefore, does not state facts suf-

ficient to constitute a cause of action in that no waiver

or foreclosure of the security is alleged.

It clearly appears from the complaint that the debt is

secured. [Exhibit A attached to complaint, Tr. of Rec.

19-63.] Without allegations that either the security is

waived or has been foreclosed, the complaint does not

provide any basis upon which a judgment might be ren-

dered against appellant. If the interpretation placed upon

the authorities above cited is in any measure correct, the

decision that the District Court erred in its ruling is

inevitable.
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II.

The District Court Erred in Granting the Motion of

Appellee for Judgment on Pleadings.

(a) Appellee's complaint does not state facts sufficient

to constitute a cause of action by reason of the absence

of any allegation of waiver or foreclosure of the security.

All of the authorities above quoted have equal applica-

tion to the point here raised.

III.

The District Court Erred in Awarding a Judgment to

Appellee Herein in That:

(a) Appellee's complaint is not sufficient to support a

judgment in favor of appellee herein. (See above.)

(b) A good and sufficient affirmative defense is set

forth in appellant's answer.

The answer was filed herein merely for the purpose of

eliminating any possible question concerning the method

of raising the point urged under 1. The answer clearly

alleges the provision of security by the third party. That

third party Methodist Hospital of Southern California is

not involved in this action. Under the holdings of the

California courts, to permit the appellee to proceed against

the appellant while ignoring the implied provision of the

contract requiring first recourse to the security would be

a clear violation of the constitutional rights of appellant.

The answer was filed to preserve the rights of plaintiff

thus guaranteed even though it might be held that failure

to either waive or exhaust the security does not appear

upon the face of the complaint.
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(c) Issues created by the pleadings have not been dis-

posed of through trial.

This point has application only in the event of a holding

by the court that the allegations contained in the answer

are essential to the raising of the point presented under 1.

Conclusion.

In the last analysis this appeal involves but a single

question, the question of whether merely by reason of

diversity of citizenship the District Court of the United

States, Southern District of California, Central Division,

can ignore the requirement of the laws of California that

the security be exhausted prior to the bringing of an

action upon the debt. To hold that this requirement for

the exhaustion of the security prior to suit does not apply

in this case would not only be a violation of appellant's

constitutional rights through the impairment of an obliga-

tion of its contract under the holding of the case of Bank

of America v. Bentlcy {supra), but would also be the

means of making the courts of the United States a party

to a substantial injustice. The judgment is well in excess

of $600,000.00. The holding of the District Court means

that the entire judgment can be collected against the

appellant and the valuable properties of the Methodist

Hospital of Southern California left free and clear.

Meanwhile the appellee and the bondholders whom he

represents hold a lien in the total amount of the bonded

indebtedness against the property of the Methodist Hos-

pital of Southern California, and at the same time hold

a judgment which constitutes a lien against all property

of the appellant and under which he can proceed to sell

and dispose of all the property of the appellant. Ele-
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mental justice requires that the security given be first

applied before the debt is made the means of depriving

appellant of the property which it owns.

The rights of appellee accrued after the decision in the

case of Bank of Italy v. Bentley (supra), that case having

been decided on April 3, 1933, and the election to declare

a default of the entire amount due being served since

January 1, 1935. [Complaint, Tr. of Rec. p. 16.] It is,

therefore, obligatory that the District Court of the United

States, Southern District of California, Central Division,

recognize the rule laid down in Bank of Italy v. Bentley,

for under such a situation the District Court operating

in the state of California must follow the rule in force

in the state at the time the right accrued, that rule being

that the security must be first exhausted and that to permit

suit upon the debt prior to the exhaustion of the security is

to violate the agreement between the parties.

The judgment of the District Court should be reversed.

Respectfully submitted,

TiCKNOR & Maxwell,

By Roland Maxwell,

Attorneys for Appellant.
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STATEMENT OF THE ISSUE.

Appellee's contention is that section 726 of the Califor-

nia Code of Civil Procedure has no effect here for the

reason that it regulates procedure merely and leaves un-

affected the creditor's substantive right upon the debt, and

it is hence effective only in the courts of California in rela-

tion to California property. The decisive question is

whether said section regulates procedure merely.

Counsel agree in effect that this is the sole issue. (App.

Br. pp. 6 and 25.)



ARGUMENT.

If the California statute regulates procedure merely,

the rest follows. So far as concerns the creditor's sub-

stantive right upon the debt, the California statute, if it

merely regulates procedure, can have no effect in any fed-

eral jurisdiction. The federal court must, in that case,

enforce the creditor's right upon the debtor's promise to

pay.

That the California statute is procedural only, and is

ineffective in the federal court, is established by decisions

of the federal courts and of the California Supreme

Court. The following authorities bear directly upon sec-

tion 726 of the California Code of Civil Procedure:

Commercial Nat. Bank v. Catron, 50 Fed. (2d)

1023, C C. A. 10 (1931);

Maxzvell v. Ricks, 294 Fed. 255, C. C. A. 9

(1923);

Dolhear v. Foreign Mines Development Co., 196

Fed. 646, C. C. A. 9 (1912);

Bank of Italy v. Bcntlcy, 217 Cal. 644, 652, 20

Pac. (2d) 940 (1933);

First-Trust etc. Bank v. Meredith, 53 Pac. (2d)

958 (Supreme Court of Cal., Jan. 25, 1936);

2 Cyc. of Fed. Procedure, Sec. 410, p. 497;

Estate of McDougald, 146 Cal. 191, 202 (1905).

In a suit in the federal court for the Northern Dis-

trict of California, on defendant's liability as a stock-

holder of a corporation which owed plaintiff a debt se-

cured by a mortgage on real property in California, where

a suit for foreclosure was then pending in the same court,

the stockholder was held liable by the Circuit Court of

Appeals for the Ninth Circuit despite section 726 of the

California Code.



"Section 726 does not modify the obligation of the

maker of a promissory note secured by mortgage. Its

effect is only to limit the remedy for the enforcement

of the obligation. As stated therein, it prescribes

the form of action 'for the recovery of any debt or

the enforcement of any right secured by mortgage.'

The obligation secured by the mortgage is still a

'debt.' Section 728 speaks of 'the debt for which the

mortgage, lien, or incumbrance is held' . . .

These statutes and decisions all indicate that, not-

withstanding the provisions of section 726, the obli-

gation of a mortgagor remains a debt, and that un-

der the law of that state, as construed by the highest

court of the state, it is one of the class of debts for

which stockholders are liable."

Dolbear v. Foreign Mines Dev. Co., 196 Fed. 646,

C. C. A. 9 (1912).

In a suit in the federal court for the District of New
Mexico, on a note secured by a trust deed on real prop-

erty in California, where there had been no foreclosure,

it was held by the Circuit Court of Appeals for the

Tenth Circuit, that the suit would lie despite section 726

of the California Code.

"The statute relates only to a remedy in the

courts of California and does not affect a substan-

tive right of contract, sought to be enforced in other

courts. ... It may well be added it is a gen-

eral rule that in the absence of a restrictive statute

in force where suit is brought, a secured creditor has

a remedy on either his demand or security, or on

both, and that the law of the forum governs as to

the character and extent of the remedy."

Commercial Nat. Bank v. Catron, 50 Fed. (2d)

1023, C. C. A. 10 (1931).



In a suit in the federal court for the Western District

of Washington, on notes secured by a mortgage of CaH-

fornia real property, where there had been no foreclosure,

it was held by the Circuit Court of Appeals for the Ninth

Circuit, that the suit would lie despite section 726 of the

California Code.

"The right to contract the debt here sued upon and

to give the notes was in no way conferred by the

statutes of the state of California. It was a common-

law right, and action to recover money due on the

notes is of a transitory character, maintainable

'wherever a court may be found that has jurisdiction

of the parties and the subject-matter.' Dennick v.

Railroad Co., 103 U. S. 11, 18, 26 L. Ed. 439. Noth-

ing in the California statute limits the obligations

upon the contract itself, or imposes conditions upon

the exercise of jurisdiction to pursue any remedy

available to enforce it outside of the state. Felton

V. West, 102 Cal. 266, 36 Pac. 676. We cannot ap-

ply the argument that the right to have the security

taken in satisfaction of the notes upon foreclosure is

a substantial right 'going to the substance of the

transaction itself, and belongs to the constitution of

the contract,' so as to exclude the jurisdiction of the

federal court in another jurisdiction. Granting the

full force of the principle that in every forum a con-

tract is governed by the law with a view to which it

was made, and that as to its validity and operation

the contract between Ricks, plaintiff, and Moore, is

governed by the law of California, the place where

it was made, still the enforcement of the payment of

the debt evidenced by the notes is but a remedy, lim-

ited, as already said, in an action brought in the

courts of California, but not so united with the com-

mon-law right as to preclude the maintenance of an
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action on the debt in the federal court, if the neces-

sary diversity of citizenship exists."

Maxwell v. Ricks, 294 Fed. 255, C. C. A. 9 (1923).

The purport of this decision is declared in 2 Cyc. of

Fed. Procedure, Sec. 410, p. 497, in citing the decision, as

follows

:

"A state statute restrictively prescribing the form

and character of action to enforce a given common-

law right is to be construed as a restriction upon state

and not upon federal practice; and the federal courts

may entertain any suit which at common-law would

be sustainable."

The Supreme Court of California has recently recog-

nized the effect of the aforegoing decisions, as relieving

the federal courts of the restrictions of section 726. In

Bank of Italy v. Bentley, 217 Cal. 644, 652 (1933), 20 Pac.

(2d) 940, the court, in bank, said, referring to the Catron

case, 50 Fed. (2d) 1023, above cited:

"This was an action by the bank against the maker

of two promissory notes executed and payable in this

state. The notes were secured by deeds of trust on

California real property. The only point decided by

the court was that the prohibitory provisions of sec-

tion 726 of the Code of Civil Procedure were pro-

cedural in nature and that the provisions of that sec-

tion are binding only on the state courts and are not

binding in cases in the federal courts. The federal

courts have long applied this rule to mortgages

(Maxwell v. Ricks, 294 Fed. 255), and so, of course,

appHed the same rule to deeds of trust."



The Supreme Court of California has even more re-

cently held that section 726 deals with procedure only.

"Section 726 of that code provides for but one

action for the recovery of a debt secured by mort-

gage, which shall be in accordance with the provi-

sions of part 2, title 10, chapter 1, of the Code of

Civil Procedure. It is beyond dispute that these pro-

visions deal with procedure only and cannot operate

extraterritorially. Colton v. Salomon, 67 N. J. Law
yZ, 50 A. 588; Maxwell v. Ricks (C. C. A.), 294 F.

255, 42 A. L. R. 460."

First-Trust etc. Bank v. Meredith, 53 Pac. (2d)

958 (Supreme Court of Cal., January 25, 1936).

The Supreme Court of California has, in another per-

tinent case, held, in effect, that the principle underlying

section 726 is procedural merely and does not preclude al-

lowance against a fund of a claim for the whole mortgage

debt. {Estate of McDoiigald, 146 Cal. 191, 202 (1905).)

It was held that in the estate of a decedent, a claim on

a mortgage debt, where there had been no foreclosure

sale or ascertainment of a deficiency, was allowable in the

whole amount of the debt, as a claim absolute, and not

contingent upon ascertainment of the deficiency, and as a

claim within the general description of the CaHfornia

Code, ''all other demands against the estate." The court

said: "The conclusion is, that the court erred in estab-

lishing a dividend only upon the supposed deficiency and

in allowing it as a contingent dividend. It was entitled

to an absolute dividend to the extent of its proportion,

estimated upon the whole amount of the claim, in the same

manner as the other debts." Section 726 was not men-

tioned in the decision, but the fundamental principle, that
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the mortgage debt remains as an absolute and not a con-

tingent obligation, was directl}^ affirmed.

Estate of McDoiigald, 146 Cal. 191, 202 (1905).

The foregoing decisions of the federal courts and the

California Supreme Court deal directly with section 726

of the California Code and appear to us to settle beyond

further question the point that said section does not affect

the right upon the debt, that it deals only with procedure,

and that it does not affect the duty of the federal court

to enforce the right upon the debt.

Decisions of the California courts to the effect that un-

der section 726 there can be only one action in California

on a note secured by a mortgage are obviously not perti-

nent here because the point may be admitted, without at

all affecting the question with which we are concerned,

to-wit: Whether the statute does more than prescribe the

procedure in the California courts. It is on that question,

and that question only, that the decisions of the California

courts can have any effect here, and, as we have seen,

those decisions expressly affirm our point. That the ques-

tion upon which the state courts' decisions are material in

the federal court is the question of construction, that is,

whether the state statute is procedural only, is seen in the

case of Hackcnsack Trust Co. v. Voight, 75 Fed. (2d)

270, C. C. A. 2 (1935). In that case the New Jersey

statute relating to the filing of a lis pendens notice had

been held by the New Jersey court to affect a procedural

matter only; and the Circuit Court of Appeals for the

Second Circuit declared itself bound by that construction.

So in the present case, the federal court will follow the

holding of the California Supreme Court that section 726

is a procedural regulation only. Indeed, if the California



court had not spoken, it would be the same, for the Circuit

Courts of Appeals in the Ninth and Tenth Circuits have

spoken to the same effect. In the Hackensack Trust

Company case just cited, the federal court held itself

bound to enforce the creditor's right on a bond secured

by mortgage, despite the state statute requiring the filing

of a notice of lis pendens; the court saying that although

"it must be conceded that this result will frustrate pro

tanto the purpose of the statute . . . nevertheless,

since New Jersey has held such. notice to be a mere pro-

cedural matter, we see no escape from the conclusion

already announced."

On our proposition that the federal court will enforce

a state law only when the state law deals with a substan-

tive or general right and not with a mere remedy, this

court has pronounced a decisive opinion.

Califorina Prune etc. Ass'n v. Cats American Co.,

60 Fed. (2d) 788, C. C. A. 9 (1932).

That case arose in the Northern District of California,

and dealt with a California statute. It is thus seen that

the rule we are contending for, to-wit: that it is imma-

terial whether the federal court in question is located in

the state of the statute in question or otherwise, has been

recognized and applied by this court. The case concerned

the California Arbitration Act, and it was held that that

act, being merely remedial, chd not affect the duty of the

federal court in the same state to enforce the substantive

right. The court said:

"The arbitration agreement was a valid contract

under the state law, and enforceable under that law

in the state court. 'The question is one of remedy,

and not of right.' It is undoubtedly true that a fed-
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eral court in proper cases may enforce state laws;

but this principle is applicable only when the state

legislation invoked, creates or establishes a substan-

tive or general right.

The rights of the parties herein, we repeat, grew

out of the contract for the purchase and sale of the

property described therein, and not out of the agree-

ment to arbitrate. The latter merely substitutes for

a court action the remedy and procedure prescribed in

the Arbitration Act, for the enforcement of those

rights. It substitutes a special tribunal for the court.

The law that controls in the matter of the remedy

is the law of the forum, and no other. The federal

courts are without jurisdiction or power to enforce a

purely remedial or procedural state law."

It is held by the District Court for the Northern Dis-

trict of California that the restrictions of section 427 of

the Cahfornia Code of Civil Procedure, relating to the

joinder of causes, are not binding on the federal court in

that state, in the face of a federal equity rule.

Barr v. Roderick, 11 Fed. (2d) 984, D. C, N. D.

Cal.

"The jurisdiction and remedies in equity in the

United States Courts are prescribed by the Consti-

tution and laws of the United States and are not lim-

ited by state statutes or decisions."

Mathis V. Hemingway, 24 Fed. (2d) 951, 954, C.

C. A. 8.

"Where municipal bonds have been issued and de-

livered, under the statute of a state, and thereafter

the state courts have rendered decisions holding bonds

issued under like circumstances to be invalid, a fed-
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eral court is not bound by such state court decisions,

and it is not only the right but the duty of such fed-

eral court, in passing upon the validity of such bonds,

to exercise an independent judgment."

Board of Education v. James, 49 Fed. (2d) 91, 96,

C C. A. 10 (1931).

"The law of a state limiting the remedies of its

citizens in its own courts, cannot be applied to pre-

vent the citizens of other states from suing in the

courts of the United States in that state for the recov-

ery of any property or money there, to which they

may be legally or equitably entitled."

Union Bank v. Vaiden, 18 How. 503, 15 L. Ed.

472.

In Barber Asphalt Pav. Co. v. Morris, 132 Fed. 945,

C. C. A. 8, it is held that the provision of a city charter

prohibiting the payment of a claim pending appeal, with-

out an order of the state court, could not restrict or im-

pair the jurisdiction of the federal court to enforce the

debt. Judge Sanborn said (p. 949) :

Nor would this prohibition of the charter

have had the effect to restrict the power of the fed-

eral courts if such had been the intention of the Leg-

islature of the state. The jurisdiction of the federal

courts is granted to them by the Constitution and

laws of the United States, and no state legislation

may impair, restrict, or destroy it. Wherever the

citizens of a state may secure a trial and decision of

their controversies in its courts either by original

suits, by appeals, or by other proceedings, citizens of

different states have the right to the determination by

the courts of the United States of like controversies

between them which involve the requisite amounts;
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and no state, by conferring exclusive jurisdiction of

such controversies upon its own courts, by prescrib-

ing exclusive methods of commencing litigation, by

prohibiting the payment of claims save upon the order

of its own courts or by any other means, may strike

down that right or take away the plenary power of

the national courts to enforce their lawful adjudica-

tions."

The case of Chicot County v. ShcYwood, 148 U. S. 529,

Z7 L. Ed. 546, was quoted from in Judge Sanborn's opin-

ion in the above case. In the Sherwood case, a state stat-

ute required the presentation of claims to a county court

for allowance or rejection, and it was held that the federal

jurisdiction could not be limited by such legislation. The

court said:

".
. . Any other view of the subject would

prevent citizens of other states from resorting to the

federal courts for the enforcement of their claims

against counties of the state, and limit them to the

special mode of relief prescribed by the Act of Feb-

ruary 27, 1879. The jurisdiction of the federal

courts is not to be defeated by such state legislation

as this. In Hyde v. Stone, 61 U. S. 20 How. 170,

175 (15:874, 875), it is said: 'But this court has

repeatedly decided that the jurisdiction of the courts

of the United States over controversies between citi-

zens of different states cannot be impaired by the

laws of the states, which prescribe the modes of re-

dress in their courts, or which regulate the distribu-

tion of their judicial power.'
"

The Sherwood case was followed in Thompson v.

Searcy County, 57 Fed. 1030, C. C. A. 8, which involved

the same statute requiring all persons having demands
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against a county to present them for allowance to the

county court. The federal court took jurisdiction despite

the statute, and the court said, in citing the Sherwood

case, that it was there held:

''.
. . that the statute in question is not ade-

quate to deprive non-resident creditors of a county

of their right to sue the county in the national courts,

when the amount is sufficient to invoke their juris-

diction."

In Quarks v. City of Appleton, 299 Fed. 508, C. C. A.

7, it was held that a state statute providing that no action

shall be maintained

".
. . against a city on any claim until it has

been presented to the city council, and that its dis-

allowance by the council shall be final, except that the

claimant may appeal to the state circuit court, is a

limitation on the exercise of jurisdiction by the state

courts, but cannot prevent a claimant, the jurisdic-

tional facts appearing, from invoking the jurisdiction

of a federal court to enforce rights against a city."

Appellant quotes at page 15 of its brief the following

clause from the decision in Bank of Italy v. Bentley,

217 Cal. 644, 20 Pac. (2d) 940:

"That when the history of deeds of trust in this

state is considered, the contract between the parties

must be held to impliedly provide that the land con-

stitutes the primary fund to secure the debt, and that

a sale under the deed of trust will be had before a

suit may be commenced on the note."

From this appellant contends that

"The agreement between the parties . . . clearly

included as an essential part of it, the implied agree-

ment that the plant and equipment of Methodist Hos-
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pital of Southern California, as the primary fund to

secure the bonded debt, would be applied to the debt

through foreclosure prior to any suit against appel-

lant."

The answer to this is contained in the agreement itself.

There can be no implied agreement, as contended, because

the agreement itself expressly provides otherwise. The

so-called Mortgage Deed of Trust contains the following

provisions at pages 43 and 45 of the transcript of record:

"It shall be the duty of the Mortgage Trustees

after any such declaration to take legal steps toward

the enforcement of the obligation of said bonds, or

the lien of this mortgage deed of trust."

"The Mortgage Trustees may, and upon the re-

quest of the holders of fifty-one (51) per cent in

face value of the bonds hereby secured and then out-

standing, shall, take legal action towards the enforce-

ment of the obligation of the bonds against the

Woman s Home Missionary Society/'

"The Mortgage Trustees may take any other ac-

tion which they deem advisable or to which they may
be entitled, either by court proceedings or otherwise,

for the enforcement of such legal and equitable rem-

edies as may seem to them necessary or proper to pro-

tect their rights and the rights of the holders of said

bonds, zuhether against the Grantor or against the

Woman's Home Missionary Society."

"No bondholder shall be entitled to take any steps

towards the recovery of the indebtedness hereby se-

cured, or towards the enforcement of the lien of this

mortgage deed of trust, unless he shall first have re-

quested the Mortgage Trustees to take such steps,
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offering them indemnity for any loss or liability they

might incur by reason of their action, and the Mort-

gage Trustees shall have failed to act hereunder."

The aforegoing provisions show that it was an express

part of the contract that the appellee should have the right

to enforce the obHgation of the bonds against the debtor,

without regard to the enforcement of the lien and wholly

contrary to any implication that the land should constitute

the primary fund to secure the debt. The action taken in

the present case is accordingly in effectuation of the right

expressly reserved to the appellee, and is entirely in con-

sonance with the intention of the parties. The right in

this case flows not only from the execution of the bonds,

but from express provisions of the mortgage itself, and

the trial court did no more than recognize the right so

carefully and definitely reserved. Moreover, the Su-

preme Court of California, in Bank of Italy v. Benlley,

expressly recognized the rule long applied by the federal

courts "that the prohibitory provisions of section 726 of

the Code of Civil Procedure were procedural in nature,

and that the provisions of that section are binding only

on the state courts and are not binding in cases in the

federal courts." The remarks of the court in Bank of

Italy case in reference to an implied agreement to look to

the security as the primary fund apply necessarily only to

the specified procedure in the California courts.

If it is true, as we contend and as the California and

federal authorities appear to hold, that section 726 pro-

vides a rule of state procedure only, the judgment on the

pleadings was proper. It is not contended otherwise. The

answer does not set up any affirmative defense, and it is
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not contended that it does. Appellant's brief, at page 724,

says:

''The answer was filed herein merely for the pur-

pose of eliminating any possible question concerning

the method of raising the point urged under I."

The point urged under I is the point relating to section

726 of the CaHfornia Code. On page 25 of appellant's

brief, in reference to so-called issues not disposed of, it is

said:

"This point has application only in the event of a

holding by the court that the allegations contained in

the answer are essential to the raising of the point

presented under I."

The answer does nothing but raise the question of law

which we have hereinbefore discussed, that is, the same

question which was raised by the demurrer. It was filed,

as stated, only in order to make sure of properly raising

the question of law. The judgment on the pleadings, so

far as the answer is concerned, was admittedly proper.

The real question is whether the demurrer should have

been sustained in view of section 726.

We submit that the judgment should be affirmed.

Respectfully submitted,

Flint & MacKay,

William A. Bowen,

Attorneys for Appellee.
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IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

In the Matter of

EDNA G. SCHWAB

Alleged Involuntary Bankrupt

UNITED STATES OF AMERICA—SS

No. 14,346-C

CITATION

ON
APPEAL

The President of the United States of America to

ASLAUG HANSEN, the petitioning creditor in the above

entitled involuntary proceeding in bankruptcy, GREET-

ING:

You are hereby cited and admonished to be and ap-

pear at a session of the United States Circuit Court of

Appeals for the Ninth Circuit to be holden at San Fran-

cisco within thirty (30) days from the date hereof, pur-

suant to an order allowing appeal of record in the office

of the Clerk of the above entitled Court where Helyn V.

Hawes, as Special Administratrix of the estate of Edna

G. Schwab, is the Appellant, and you are the Appellee, to

show cause, if any there be, why the judgment made and

entered herein by the above entitled Court on May 23,

1935, adjudging the above named Edna G. Schwab a

bankrupt, should not be reversed.



WITNESS the Honorable GEORGE COSGRAVE,

United States District Judge for the Southern District

of California, this 17th day of June, 1935.

Geo. Cosgrave

UNITED STATES DISTRICT JUDGE

[Endorsed] : Received copy of the within this 19th day

of June 1935 Wilcox & Judson m Filed R. S. Zimmer-

man, Clerk at 56 min past 11 o'clock Jun 19 1935 A. M.

By Theodore Hocke, Deputy Clerk.
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[Title of Court and Cause.]

NOTICE OF LODGEMENT OF STATEMENT OF
THE EVIDENCE

TO: ASLAUG HANSEN, Petitioning Creditor herein,

and to MESSRS. WILCOX & JUDSON, his At-

torneys :

YOU AND EACH OF YOU WILL PLEASE HERE-
BY TAKE NOTICE that Helyn V. Hawes, Special Ad-

ministratrix of the estate of Edna G. Schwab, has this

day lodged with the Clerk of the above entitled Court

her proposed Statement of the Evidence to be incorporated

in the transcript on appeal herein.

YOU AND EACH OF YOU ARE HEREBY NO-
TIFIED that on Monday, July 22, 1935, at the hour of

9:30 A. M. of said day, or as soon thereafter as counsel

may be heard, the undersigned, as Attorneys for said

Helyn V. Hawes, Special Administratrix of the estate

of Edna G. Schwab, will present said Statement of the

Evidence to the Llonorable GEORGE COSGRAVE at

his Chambers, Federal Building, Los Angeles, California,

and request said District Judge to approve the same.

Dated this 12th day of July, 1935.

BURNETT WOLFSON
GRAINGER & HUNT
By Reuben G. Hunt

Attorneys for Helyn V. Hawes, As Special Administra-

trix of the estate of Edna G. Schwab.

[Endorsed] : Received copy of the within this 12th

day of July 1935 Wilcox & Judson attorney for petition-

ing creditors Filed R. S. Zimmerm.an, Clerk at 54 min

past 2 o'clock Jul 12 1935 P. M. By F. Betz, Deputy Clerk



[Title of Court and Cause.]

APPROVED STATEMENT OF THE EVIDENCE.

Be it remembered that upon the hearing of the above

entitled matter, prior to the order of the Court rendered

and entered on May 23, 1935, granting an adjudication

herein, the following proceedings in the case were re-

viewed and considered by the Court, and the following

proceedings were had, to-wit:

On February 13, 1930, Aslaug Hansen, as petitioning

creditor, filed an involuntary petition in bankruptcy in the

above entitled proceeding against the above named Edna G.

Schwab, the act of bankruptcy being an alleged preferential

transfer by the bankrupt to Helyn V. Hawes. There-

after, and on March 12, 1930, the said Edna G. Schwab

filed therein a denial of bankruptcy, in which she opposed

an adjudication and demanded a jury trial. Thereafter,

and on August 30, 1933, the said Edna G. Schwab died.

Thereafter, and on January 16, 1934, and without any

notice after her death to any personal representative of

hers, the said opposition to adjudication was tried by the

above entitled Court in said proceeding before a jury,

and the verdict of the jury was that the said Edna G.

Schwab was a bankrupt.

Prior to said trial, Burnett Wolfson, who was the

attorney of record for the said Edna G. Schwab in the

above entitled proceeding, had notice of the date and

place of said trial and appeared at said trial and partici-

pated therein. At the time of said trial, the said Burnett

Wolfson was the attorney for Virginia Hawes, also known

as Helyn V. Hawes.



When it appeared from the evidence during the course

of the said trial that the alleged bankrupt, Edna G.

Schwab, was deceased and had died prior to the trial, the

Court inquired of the said Burnett Wolfson whether or

not it was proper to proceed with the said trial, and at

that time the said Burnett Wolfson replied to the inquiry

of the Court and proceeded with the said trial without

making any objection whatsoever on account of the fact

that the alleged bankrupt was deceased or that no notice

had been given to her heirs or legal representatives.

Upon the trial of the said action, the Court inquired

of the said Burnett Wolfson as to where the said Vir-

ginia Hawes, also known as Helyn V. Hawes, was at the

time of said trial, and the said Burnett Wolfson replied

to the Court at said time that the said Virginia Hawes,

also known as Helyn V. Hawes, was at Claremont, Cali-

fornia, and that he had notified her of the date of said

trial and he did not know why she was not present.

Thereafter, and subsequent to said trial and the verdict

of the jury, the said Virginia Hawes, also known as Helyn

V. Hawes, was appointed and qualified by the Superior

Court of Los Angeles County, California, as Special Ad-

ministratrix of the estate of said Edna G. Schwab, and

thereafter, and on February 3, 1934, the said Special Ad-

ministratrix filed in the above entitled proceeding a mo-

tion for a new trial, w^hich said motion was denied by the

Court on May 11, 1935.

Thereafter, and on May 23, 1935, a judgment was

rendered and entered in said proceeding pursuant to said

verdict of the jury adjudging the said Edna G. Schwab

a bankrupt. That Burnett Wolfson was attorney for Vir-

ginia Hawes, also known as Helyn V. Hawes, upon her



application for appointment as special administratrix of

the estate of Edna G. Schwab. That said Virginia Hawes,

also known as Helyn V. Hawes, is the daughter and heir

at law of Edna G. Schwab.

The foregoing is hereby approved as a true and complete

statement under Equity Rule No. 75 of all of the evidence

adduced at the hearing of the above entitled matter essential

to a decision of the questions presented on appeal, and IT

IS ORDERED that said approved statement of the evi-

dence be filed in the Clerk's office on this date and that

it shall thereupon become a part of the record therein for

purposes of appeal.

Dated this 17tl^ day of September, 1935.

Geo. Cosgrave

DISTRICT JUDGE.

APPROVED AS TO FORM in accordance with Equity

Rule No. 44

Wilcox & Judson,

By George A. Judson

Attorneys for Petitioning Creditor

Burnett Wolfson

Grainger and Hunt

Attorneys for Helyn V. Hawes, Special

Administratrix.

[Endorsed] : Filed Sep 17 1935 at 33 min. past 1

o'clock P. M. R. S. Zimmerman, Clerk By L. Wayne
Thomas, Deputy Clerk
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[Title of Court and Cause.]

MEMORANDUM DECISION

COSGRAVE, District Judge.

Section 8 of the Bankruptcy Act, 11 USC 26, is gen-

erally understood, I am sure, as providing that proceed-

ings in bankruptcy are carried on without regard to the

death of the bankrupt, once jurisdiction has attached. (11

USC 26, note 1) Shute v. Patterson, 147 Fed. 509, is not

authority for there service had not been made on the bank-

rupt before his death. It is the righ,t of the personal rep-

resentatives or heirs to appear if they elect, but in de-

fault of such action on their part the proceedings may be

carried on as though the bankrupt were alive.

Motion for a new trial is denied. Exception to Helyn

V. Hawes, special administratrix.

May 11, 1935.

[Endorsed]: Filed May 11 1935 at 5 o'clock p. m.

R. S. Zimmerman, Clerk, Francis E. Cross, Deputy Clerk



THURSDAY MAY 23 1935

(CALLED AT LOS ANGELES)

IN THE MATTER OF ADJUDICATIONS )

AND ORDERS OF REFERENCE IN )

BANKRUPTCY. )

The Court having duly considered the Petitions in Bank-

ruptcy filed and having determined that all the condi-

tions prescribed by law have been complied with, and that

adjudications in bankruptcy should be made; it is hereby

ordered that the Clerk make and sign Orders of Adjudica-

tion and Reference to the Referees in the cases numbered

and entitled as follows:

14,346-C Edna G. Schwab

It is further ordered that the Clerk make and sign Or-

der to File Schedules in the Matter of Edna G. Schwab,

No. 14,346-C.

Wm. P. James

UNITED STATES DISTRICT JUDGE.
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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT

OF CALIFORNIA CENTRAL
DIVISION

In the Matter of )

)

EDNA G. SCHWAB, ) No. 14346-H

) in Bankruptcy.

Bankrupt. )

)

ADJUDICATION and ORDER OF REFERENCE

At Los Angeles, in said District, on May 23, 1935, be-

fore said Court in Bankruptcy, the petition of ASLAUG
HANSEN that EDNA G. SCHWAB be adjudged bank-

rupt within the true intent and meaning of the Acts of

Congress relating to bankruptcy having been heard and

duly considered, the said EDNA G. SCHWAB is hereby

declared and adjudged bankrupt accordingly.

It is thereupon ordered that said matter be referred to

R. B. TURNBULL, ESQ., one of the referees in bank-

ruptcy of this Court, to take such further proceedings

therein as are required by said Acts; and that the said

EDNA G. SCHWAB shall attend before said referee on

May 31, 1935 at his office in Los Angeles, California, at

10 o'clock a. m., and shall submit to such orders as may

be made by said referee or by this Court relating to said

matter in bankruptcy.
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WITNESS, the Honorable Wm. P. James, Judge of

said Court, and the seal thereof, at Los Angeles, in said

District, on May 23, 1935.

[Seal] R. S. ZIMMERMAN,
Clerk.

By Theodore Hocke

Deputy Clerk.

[Endorsed] : Filed May 23 1935 at 43 min. past 4

o'clock p. m. R. S. Zimmerman, Clerk Theodore Hocke,

Deputy.
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IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

In the Matter of )

) No. 14346-C

EDNA G. SCHWAB, )

) ASSIGNMENTS
Alleged Involuntary Bankrupt ) OF ERROR

Now comes HELYN V. HAWES, as Special Adminis-

tratrix of the estate of Edna G. Schwab, and, in support

of her appeal from the judgment of the above entitled

Court in the above entitled proceeding made and ren-

dered therein on May 23, 1935, adjudging the above named

Edna G. Schwab a bankrupt, sets forth that the said

judgment was erroneous for the reasons hereinafter set

out and in view of the history of the case which was as

follows

:

On February 13, 1930, Aslaug Hansen, as petitioning

creditor, filed an involuntary petition in bankruptcy in

the above entitled proceeding against the above named

Edna G. Schwab. Thereafter and on March 12, 1930, the

said Edna G. Schwab filed her denial of bankruptcy in

which she opposed an adjudication and demanded a jury

trial. Thereafter and on August 30, 1933, the said Edna

G. Schwab died. Thereafter and on January 16, 1934,

and without any notice thereof to the said Edna G. Schwab

or to her counsel before her death ei^ te he¥ counsel, and

without any notice after her death to any of her heirs or

personal representatives, the said opposition to adjudication

was tried by the above entitled Court in said proceeding be-

fore a jury, and the verdict of the jury was that the said
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Edna G. Schwab was a bankrupt. Thereafter Helyn V.

Hawes was appointed and quahfied by the Superior Court

of the State of CaHfornia in and for the County of Los

Angeles as Special Administratrix of the estate of said

Edna G. Schwab, and thereafter and on February 3, 1934,

the said Special Administratrix filed in the above entitled

proceeding a motion for a new^ trial, which motion was

heard and submitted to the Court for decision, and there-

after and on May 11, 1935, the Court made and rendered

an order denying said motion for a new trial. Thereafter

and on May 23, 1935, a judgment was made and ren-

dered in said proceeding, pursuant to said verdict of the

jury, adjudging the said Edna G. Schwab a bankrupt.

The assignments of error are as follows

:

1. The said judgment of adjudication is void in that

it is based upon the verdict of a jury made after the

death of the alleged bankrupt and at the trial of an op-

position to the adjudication filed by the alleged bankrupt

prior to her death, the said trial being conducted in the

absence of and without notice to any of the heirs or any

of the personal representatives of the deceased and with-

out the Court causing the trial to be delayed imtil a per-

sonal representative of the deceased could be appointed and

qualified and be substituted in place of the deceased in the

above entitled proceeding before such trial and before the

granting or refusing of any judgment adjudging the said

Edna G. Schwab a bankrupt.

2. The said judgment of adjudication is void in that

after the verdict of the jury was rendered a personal

representative of the deceased was appointed and qualified

and entered her appearance in the above entitled proceed-

ing and filed therein a motion for a new trial based upon

(1) newly discovered evidence, material for the alleged
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bankrupt, which could not, without reasonable diligence,

have been discovered and produced at the trial; and (2)

the failure of the Court to delay the trial until a personal

representative of the deceased could be appointed and quali-

fied and be substituted for the deceased in the proceeding

and appear at the trial and conduct the same in the place

and stead of the deceased.

3. The said judgment of adjudication is void in that

it is based upon the verdict of a jury and no evidence

was introduced at the trial before the jury which showed

or tended to show that the alleged bankrupt was insolvent

or committed the act of bankruptcy as alleged in the in-

voluntary petition in bankruptcy.

WHEREFORE, the said HELYN V. HAWES, as

Special Administratrix of the estate of Edna G. Schwab,

prays that said judgment of adjudication of May 23, 1935,

be reversed, and for such other and further relief as may

be meet and proper.

Dated this 10th day of June, 1935.

Helyn V. Hawes

As Special Administratrix of the estate of

Edna G. Schwab

GRAINGER & HUNT
By Reuben G. Hunt

B. Wolfson

Attorneys for Petitioner

[Endorsed] : Filed R. S. Zimmerman, Clerk at 10 min

past 4 o'clock Jun 10 1935 P. M. by Theodore Hocke,

Deputy Clerk
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[Title of Court and Cause.]

PETITION FOR APPEAL AND ORDER
ALLOWING APPEAL

HELYN V. HAWES, as Special Administratrix of the

estate of the above named Edna G. Schwab, feehng her-

self aggrieved by the final judgment of the above entitled

Court in the above entitled proceeding made and rendered

therein on May 23, 1935, adjudging the said Edna G.

Schwab a bankrupt, does hereby petition for an appeal

from said judgment to the United States Circuit Court

of Appeals for the Ninth Circuit for the reasons and

upon the grounds set forth in the assignments of error

filed herein, and prays that an appeal may be allowed and

a citation issued directed to Aslaug Hansen, the petition-

ing creditor in the above entitled involuntary proceeding

in bankruptcy, commanding him to appear before said

United States Circuit Court of Appeals for the Ninth

Circuit to do and receive what may appertain to justice

to be done in the premises, and that a transcript of the

record, proceedings and evidence in the above entitled pro-

ceeding duly authenticated may be transmitted to the

United States Circuit Court of Appeals for the Ninth Cir-

cuit, or for such other, further or dififerent order or relief

as may be meet in the premises.

Dated this 10th day of June, 1935.

Helyn V. Hawes

As Special Administratrix of the estate of

Edna G. Schwab

GRAINGER & HUNT
By Reuben G. Hunt

B. Wolfson

Attorneys for petitioner
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ORDER ALLOWING APPEAL

The foregoing appeal is hereby allowed and

IT IS ORDERED that the citation upon said appeal

issue herein upon petitioner filing herein a bond for costs

on appeal in the sum of $250.00.

Dated at Los Angeles in said District this 17th day

of June, 1935.

Geo. Cosgrave

UNITED STATES DISTRICT JUDGE

[Endorsed] : Filed R. S. Zimmerman, Clerk at 20 min.

past 1 o'clock Jun 17 1935 P. M. By Theodore Hocke,

Deputy Clerk



17

[Title of Court and Cause.]

BOND ON APPEAL

KNOW ALL MEN BY THESE PRESENTS:

That we, HELYN V. HAWES, as Special Adminis-

tratrix of the estate of Edna G. Schwab, as Principal, and

SAINT PAUL-MERCURY INDEMNITY COMPANY
OF SAINT PAUL, as Surety, are held and firmly bound

unto ASLAUG HANSEN, the petitioning creditor in the

above entitled involuntary proceeding in bankruptcy, in

the sum of $250.00 for the payment of which, well and

truly to be made, we bind ourselves, our successors and

assigns, jointly and severally, firmly by these presents.

WHEREAS, an order was made and entered in the

above entitled proceeding on the 17th day of June, 1935,

allowing an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit from a certain judgment

of the above entitled Court in the above entitled proceed-

ing made and rendered on May 2Z, 1935, adjudging the

above named Edna G. Schwab a bankrupt, and in said or-

der allowing said appeal it was required that Appellant

give a bond on appeal in the sum of $250.00,

NOW, THEREFORE, the condition of the obligation

is such that if the said Llelyn V. Hawes, as Special Ad-

ministratrix of the estate of Edna G. Schwab, shall prose-

cute her appeal to effect and answer all damages and costs

if she fails to make said appeal good then this obhgation
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shall be void, otherwise the same shall be and remain in

full force and effect.

IN WITNESS WHEREOF, the signature of said Prin-

cipal is hereto affixed, and the corporate seal and name of

the said Surety is hereto affixed and attested by its duly

authorized officer this 17th day of June, 1935.

Helyn V. Hawes

As Special Administratrix of the estate of

Edna G. Schwab

[Seal] SAINT PAUL-MERCURY INDEMNITY
COMPANY OF SAINT PAUL, a corpora-

tion,

By Arthur D. Bond

Its Attorney-in-fact

Examined and recommended for approval as provided

in Rule 28.

GRAINGER & HUNT
By Reuben G. Hunt

APPROVED this 17th day of June, 1935.

Geo. Cosgrave

UNITED STATES DISTRICT JUDGE
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State of California )

) ss. :

County of Los Angeles )

On the 17th day of June 1935, before me, a Notary

Public, within and for the said County and State, per-

sonally appeared ARTHUR D. BOND, to me personally

known, who being duly sworn, upon oath did say that

he is the Agent and Attorney-in-Fact of and for the

SANT PAUL-MERCURY INDEMNITY COMPANY
OF ST. PAUL, Saint Paul, Minnesota, a coporation,

created, organized and existing under and by virtue of

the laws of the State of Delaware, that the corporate seal

affixed to the foregoing within instrument is the seal

of the said Company; that the seal was affixed and the

said instrument was executed by the authority of its

Board of Directors; and he did also acknowledge that he

executed the said instrument as the free act and deed

of said Company.

[Seal] Lucile A. Turner

Notary Public

My commission expires November 16th, 1938

[Endorsed] : Filed R. S. Zimmerman, Clerk at 27 min

past 10 o'clock Jun 17 1935 A. M. By Theodore Hocke,

Deputy Clerk
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[Title of Court and Cause.]

PRAECIPE

TO: THE CLERK OF THE ABOVE ENTITLED
COURT:

YOU ARE HEREBY REQUESTED to include in the

Transcript of the Record on appeal herein from the or-

der of the above entitled Court rendered and entered on

May 23, 1935, granting an adjudication herein, the fol-

lowing papers and documents:

L Order of the Court granting an adjudication ren-

dered May 23, 1935

;

2. Petition for Appeal and Order Allowing Appeal;

3. Assignments of Error;

4. Bond on Appeal;

5. Citation on Appeal;

6. Statement of Evidence approved by the Court;

7. Memorandum and decision of the District Judge on

May 11, 1935.

8. This Praecipe.

Dated this 12th day of July, 1935.

HELYN V. HAWES,
Special Administratrix of the estate of

Edna G. Schwab

BY BURNETT WOLFSON and

GRAINGER & HUNT
By Reuben G Hunt

Her Attorneys

[Endorsed] : Received copy of the within this 12th

day of July 1935 Wilcox & Judson Attorney for petition-

ing creditor. Filed R. S. Zimmerman, Clerk at 54 min

past 2 o'clock Jul 12 1935 P. M. By F. Betz, Deputy Clerk
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[Title of Court and Cause,]

CLERK'S CERTIFICATE.

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of CaHfornia, do hereby

certify the foregoing volume containing 20 pages, num-

bered from 1 to 20 inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; notice of lodgement of statement of evi-

dence; approved statement of evidence; memorandum and

decision of Judge Cosgrave dated May 11, 1935; order of

the court granting an adjudication rendered May 23, 1935

;

assignments of error; petition for appeal and order allow-

ing appeal; bond on appeal and praecipe.

I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and

that said amount has been paid the printer by the appellant

herein and a receipted bill is herewith enclosed, also that

the fees of the Clerk for comparing, correcting and certi-

fying the foregoing Record on Appeal amount to

and that said amount has been paid me by the appellant

herein.
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IN TESTIMONY WHEREOF, I have hereunto set my

hand and affixed the Seal of the District Court of

the United States of America, in and for the Southern

District of CaHfornia, Central Division, this

day of , in the year of Our Lord One

Thousand Nine Hundred and Thirty-five and of our

Independence the One Hundred and Sixtieth.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in

and for the Southern District

of California.

By

Deputy.
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STATEMENT OF THE CASE.

This is an appeal from an order of the District Court of

the Southern District of California granting an adjudica-

tion in an involuntary proceeding in bankruptcy made

after a jury trial, where the bankrupt opposed the adjudi-

cation but died before the trial and the lower Court refused

to delay the trial until a personal representive could be

appointed and appear on behalf of the deceased bankrupt.



STATEMENT OF THE FACTS.

On February 13, 1930, Aslaug Hansen, as petitioning

creditor, filed an involuntary petition in bankruptcy in the

above entitled proceeding against the above named Edna

G. Schwab, the act of bankruptcy being an alleged prefer-

ential transfer by the bankrupt to Helyn V. Hawes.

Thereafter, and on March 12, 1930, the said Edna G.

Schwab filed therein a denial of bankruptcy, in which she

opposed an adjudication and demanded a jury trial.

Thereafter, and on August 30, 1933, the said Edna G.

Schwab died. Thereafter, and on January 16, 1934, and

without any notice after her death to any personal repre-

sentative of the deceased, the said opposition to adjudica-

tion was tried by the above entitled Court in said proceed-

ing before a jury, and the verdict was that the said Edna

G. Schwab was a bankrupt.

Prior to said trial, Burnett Wolfson, who was the attor-

ney of record for the said Edna G. Schwab in the above

entitled proceeding, had notice of the date and place of

said trial and appeared at said trial and participated

therein. At the time of said trial, the said Burnett Wolf-

son was the attorney for Virginia Hawes, also known as

Helyn V. Hawes.

When it appeared from the evidence during the course

of the said trial that the alleged bankrupt, Edna G.

Schwab, was deceased and had died prior to the trial, the

Court inquired of the said Burnett Wolfson whether or

not it was proper to proceed with the said trial, and at that

time the said Burnett Wolfson replied to the inquiry of the
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Court and proceeded with the said trial without making

any objection whatsoever on account of the fact that the

alleged bankrupt was deceased or that no notice had been

given to her heirs or legal representatives.

Upon the trial of the said action, the Court inquired of

the said Burnett Wolfson as to where was the said Vir-

ginia Hawes, also known as Helyn V. Hawes, and the

said Burnett Wolfson replied to the Court at said time

that the said Virginia Hawes, also known as Helyn V.

Hawes, was at Claremont, California, and that he had

notified her of the date of said trial and he did not know

why she was not present.

Thereafter, and subsequent to said trial and the verdict

of the jury, the said Virginia Hawes, also known as

Helyn V. Hawes, was appointed and qualified by the

Superior Court of Los Angeles County, California, as

Special Administratrix of the estate of said Edna G.

Schwab, and thereafter, and on February 3, 1934, the

said Special Administratrix filed in the above entitled pro-

ceeding a motion for a new trial, which said motion was

denied by the Court on May 11, 1935.

Thereafter, and on May 23, 1935, a judgment was

rendered and entered in said proceeding pursuant to said

verdict of the jury adjudging the said Edna G. Schwab a

bankrupt. The said Burnett Wolfson was attorney for

Virginia Hawes, also known as Helyn V. Hawes, upon

her application for appointment as special administratrix

of the estate of Edna G. Schwab. Said Virginia Hawes,

also known as Helyn V. Hawes, is the daughter and heir

at law of Edna G. Schwab.



QUESTIONS PRESENTED.

The sole question in this case is whether or not, after

an involuntary proceeding in bankruptcy has been com-

menced and is pending, and the alleged bankrupt has filed

an answer opposing an adjudication and demanding a jury

trial, and before the trial the alleged bankrupt dies and at

the trial, although the death is called to the lower Court's

attention, and the lower Court refuses to delay the trial

until after a personal representative of the deceased has

been appointed and has had an opportunity to appear in

the bankruptcy proceeding on behalf of the deceased and

the probate estate, an adjudication based upon a verdict

of the jury unfavorable to the deceased is valid.



—7—
ARGUMENT.

(1) The Lack of a Personal Representative of the

Deceased at the Trial Was Fatal.

Section 8 of the Bankruptcy Act provides:

"The death or insanity of a bankrupt shall not

abate the proceedings, but the same shall be conducted

and concluded in the same manner, so far as possible,

as though he had not died or become insane: Pro-

vided, that in case of death the widow and children

shall be entitled to all rights of dower and allowance

fixed by the laws of the State of the bankrupt's

residence."

The word "abate" is defined by Bouvier's Law Dictionary

as follows:

"To throw down, to beat down, destroy, quash."

The Standard Dictionary defines the word:

"To do away with: annul . . ."

It thus appears that Congress intended that a bankruptcy

proceedin^g should survive in spite of the death of the

alleged bankrupt. But we contend that this does not

mean that where an involuntary petition is opposed by the

alleged bankrupt, and thereafter the alleged bankrupt dies

before trial, the trial can go ahead without proper notice

to a personal representative of the deceased bankrupt ap-

pointed by a court of competent jurisdiction.

To proceed against a dead person in the absence of a

personal representative is to have a trial without adver-

saries. The case of Michigan v. Centre Comity Packing

Co. and Shiigart, 264 U. S. 499, 68 L. Ed. 811, 2 A. B.



R. (N. S.) 908, is a case where Shugart, an individual

partner, filed a voluntary petition praying that the partner-

ship and the individual partners be adjudged bankrupts.

This was resisted by the other partners. While the con-

troversy was pending, Shugart died. Thereupon, the other

and opposing partners moved that the proceedings be dis-

missed as to them on the ground that Shugart's petition

abated upon his death. No personal representative of

Shugart was brought into the proceeding, and the Su-

preme Court said:

"As the cases now stand, however, by reason of

his death there is no longer any petitioner seeking

the bankruptcy of the firm or of the partners—no ad-

versary party, in so far as the defendants are

concerned."

The Court then denied the motion to dismiss, suggesting

that a proper personal representative of Shugart appear in

the Court within thirty days if it was desired to continue

the proceeding. California Jurisprudence, Vol. 1, section

35, page 62, states the rule as follows:

"Following the death of a defendant, the court can

regularly take no action nor render a legal judgment

until the substitution of someone to defend the action",

and cites a number of California cases in support of this

rule. In the case of Schulte v. Patterson (C. C. A. 8th),

147 Fed. 509, 17 A. B. R. 99, an involuntary petition was

filed against J. G. Caton who, however, died before the

subpoena was served. At the request of the petitioning

creditors the Court ordered that service be made upon
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the heirs and the proceedings be continued. After service

had been so made, an adjudication was had. Two oppos-

ing creditors appeared. The Court said:

''It is necessary that upon the death of the bank-

rupt before adjudication there should be brought into

the proceedings, by personal or substituted service

as conditions require, those who in law represent his

estate. A bankruptcy proceeding is not a mere per-

sonal action against the bankrupt for the collection of

debts. Its purpose is to impound all of his non-

exempt property, to distribute it equitably among his

creditors and to release him from further liability.

It operates both Hn personam' and 'in rem' and

affects both the personalty and realty. If the bank-

ruptcy proceedings now under review had not super-

vened the personal representatives of Caton would

have succeeded to his personal estate and his heirs to

his realty (at least conditionally, 'Laverty v. Wood-

ward', 16 Iowa 1, 5), and they should therefore have

been made parties and jurisdiction of them obtained

by proper process. Section 955 of the Revised

Statutes (U. S. Rev. St. 1901, P. 697), which pro-

vides for bringing in by 'scire facias' the executor

or administrator of a defendant in any court of the

United States who dies before final judgment, is con-

fined to personal actions. 'Macker's Heirs v. Thomas',

7 Wheat. 530, 5 L. Ed. 515. So far as bankruptcy

proceedings may be considered as in equity and as

involving real property, Equity Rules 56 and 57

authorize the bringing in of parties who should be

present during their continuance (see 'Currell v.
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Villars' (C. C), 72 Fed. 330), but the methods there

provided are not well adapted to the quick moving

machinery which the Act of Congress has authorized

courts of bankruptcy to employ. General Order Z7

,

promulgated by the Supreme Court, applies here. It

provides for the use of the equity rules and the prac-

tice and procedure in cases at law, as nearly as may
be, and authorizes the modification thereof and a

change in the time allowed for return of process, for

appearance and pleadings, etc.

"We are of the opimon that the heirs and personal

representatives of the deceased bankrupt should he

brought in before adjudication, and that in doing so

the court of bankruptcy may after the appropriate

orders frame its process, personal or substituted, in

analogy to the rules prescribed by the Bankruptcy

Act for process to a bankrupt. The subpoenas to

the heirs appearing in the record erroneously indicate

that the purpose of the proceedings is that they be

adjudged to be bankrupt. Again, service was made

upon two of them in Oregon but four days before

their appearance was required in Iowa.

"The order of adjudication is therefore vacated,

and the cause is remanded for further proceedings in

conformity with this opinion."

In Porter v. Adams, 98 Conn. 349, 1 A. B. R. (N. S.)

226, the Court said, at page 232 of 1 A. B. R. (N. S.)

:

''The trial court held that, although the death of

Mary E. Wheeler did not abate the bankruptcy pro-

ceedings, the United States District Court 'zvas with-

out jurisdiction to render a decree adjudging her

bankrupt . . . without any representative of her

estate or other person interested therein having en-

I
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tered or having been ordered or directed to enter

in order to be heard in defense of said petition.' This

conclusion seems to be supported by decisions in the

federal courts. 'Schulte v. Patterson', 17 Am. B. R.

99, 147 Fed. 509, 78 C. C. A. 75. And to be ap-

proved by the textbooks. Black on Bankruptcy, Sec.

178; Brandenburg on Bankruptcy, Sec. di7Sy

In Black on Bankruptcy, section 178, after the author

states that once a petition is filed it does not abate upon

the death of the alleged bankrupt, he goes on to say:

"But thereupon his heirs and personal representa-

tives should be brought in and made parties before

an adjudication."

In Remington on Bankruptcy, volume 1, in the supple-

ment to section 102, the author states:

"It has been said, however, that although the pro-

ceedings do not abate, the court is without jurisdic-

tion to render a decree adjudging a person bankrupt

without any representative of the estate or other per-

son interested therein having entered appearance or

having been ordered to enter appearance in order to

be heard in defense of the petition."

United States Revised Statutes, section 955, as amended

in 1921, being also known as title 28, section 778 of the

United States Code, provides that in any suits in any

court of the United States, when a party dies before final

judgment, the executor or administrator may, in case the

cause of action survives, be brought into the action, and

provides the method for accomplishing that purpose.
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(2) The Authority of the Attorney for the Alleged

Bankrupt Ceased Upon Her Death.

It will undoubtedly be claimed by the appellee that

Burnett Wolfson, the attorney for the alleged bankrupt

who appeared and took part in the trial, had ample au-

thority to act. This contention, however, appears to us

to be without merit. No personal representative had been

appointed at that time and he did not represent any per-

sonal representative. The rule seems to be well settled

that the authority of an attorney ceases upon the death of

his client. In California Jurisprudence, vol. 3, section 40,

page 631, it is stated:

"The authority of an attorney necessarily ceases

with the death of the client, for no one can act for

a dead man. After the death of the client, his attor-

ney therefore becomes a stranger to the proceedings."

A number of citations are there given in support of this

statement, among which is the case of Estate of Baker,

170 Cal 578, 584. It would seem to follow, therefore,

that whatever Burnett Wolfson did at the trial was a

nullity so far as the bankrupt and her estate and her per-

sonal representative subsequently appointed were con-

cerned. He was a stranger to the proceedings.
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Conclusion.

We contend, therefore, that the order of adjudication

in the Court below was a nuHity because the trial pro-

ceeded without the presence of any adversary to the peti-

tioning creditor in that the alleged bankrupt, who was

opposing the adjudication, had died and no personal repre-

sentative had been appointed, and the Court went ahead

in spite of notice of the death and the lack of such per-

sonal representative.

We request that the order of adjudication made by the

lower Court be reversed with directions to reset the case

for trial.

December 1, 1935.

Burnett Wolfson,

Grainger & Hunt,

Attorneys for Appellant.
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I.

COUNTER-STATEMENT OF FACTS.

This is an appeal from a judgment of adjudication

made in an involuntary bankruptcy proceeding by the

United States District Court for the Southern District

of California, Central Division. The alleged bankrupt

died after the filing of her answer and before trial on

the question of adjudication [statement of evidence, Tr.

p. 5]. Her attorney appeared for her at the trial and



tried the case without making any objection on account

of the fact that she was deceased or that no notice had

been given to her heirs or legal representatives \Idem, p.

6]. The same attorney was also at that time the attorney

for the bankrupt's daughter and heir-at-law [Idem, p. 5].

The court inquired of the attorney as to where the daugh-

ter was at the time of trial and the attorney replied that

she was at Claremont, California, and that he had notfied

her of the date of the trial and did not know why she was

not present [Idem, p- 6].

After trial, but before judgment, the daughter was ap-

pointed special administratrix of the bankrupt's probate

estate and made a motion for a new trial [Idem, p. 6],

upon the ground, among others, of newly-discovered evi-

dence material for the alleged bankrupt which could not,

with reasonable diligence, have been discovered and pro-

duced at the trial [assignments of error, Tr. pp. 13-14].

The motion was denied and, subsequently, the judg-

ment of adjudication herein appealed from was duly made

and rendered. Among other things, the appellant now

contends that the judgment was erroneous in that no

evidence was introduced which showed or tended to

show that the bankrupt was insolvent or committed the

act of bankruptcy alleged in the involuntary petition

[Idem, p. 14].

The within appeal has been prosecuted by the prepara-

tion of assignments of error and a statement of evidence

in the manner of an appeal from an equity decree, and

not by the filing of a bill of exceptions after the manner

of an appeal from a judgment in an action at law.

No exception was made or taken by the appellant to

the decree of adjudication herein appealed from.
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11.

QUESTIONS INVOLVED.

The question involved is not only whether a judgment

of adjudication is erroneous where the alleged bankrupt

has died between the time of the filing of her answer

and the time of trial, but also involved are the following

questions

:

1. Whether the appearance of the alleged bankrupt's

attorney at the time of trial and his conduct of the trial

without making any objection on account of the fact that

the alleged bankrupt has become deceased or that no

notice has been given to her heirs or legal representatives

entitles the court to proceed with the trial.

2. Whether the fact that the alleged bankrupt's attor-

ney is also the attorney for the bankrupt's daughter and

heir-at-law entitles the court to proceed with the trial.

3. Whether the fact that the daughter and heir-at-law

had been notified by such attorney as to the date of trial

entitles the court to proceed therewith.

4. Whether the fact that the daughter subsequently

and before rendition of judgment becomes special admin-

istratrix of the bankrupt's probate estate entitles the

court to proceed with the rendition of judgment.

5. Whether the fact that a general appearance in the

bankruptcy proceeding, after trial and before rendition

of judgment, by the daughter, in her capacity as special

administratrix, in making a motion for a new trial on

the ground of newly-discovered evidence material for the

alleged bankrupt which could not, with reasonable dili-

gence, have been discovered and produced at the trial,



entitles the court to proceed with the rendition of judg-

ment.

6. Whether the special administratrix's assignment of

error to the effect that there was no evidence which showed

or tended to show that the alleged bankrupt was insolvent

or committed the act of bankruptcy alleged in the involun-

tary petition operates to waive the contention that she

was not joined as a party.

7. Whether this appeal is properly presented without

the preparation and filing of a bill of exceptions ; and

8. Whether the appellant's failure to take exception to

the rendition of the judgment herein appealed from is

fatal to this appeal.

III.

THE FORMAL JOINDER OF THE BANKRUPT'S
PERSONAL REPRESENTATIVE WAS UN-
NECESSARY.

Section 8 of the Bankruptcy Act provides as follows

:

"Sec. 8. Death or insanity of bankrupt, (a) The
death or insanity of a bankrupt shall not abate the

proceedings, but the same shall be conducted and

concluded in the same manner, so far as possible,

as though he had not died or become insane. Pro-

vided, that in case of death the widow and children

shall be entitled to all rights of dower and allowance

fixed by the laws of the state of the bankrupt's resi-

dence. (July 1, 1898, 30 Stat, at L. 549, Ch. 541,

Par. 7 (U. S. Code, Title 11, Par. 26).)"
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Section 1(a) (4) of the same act provides:

"(4) 'Bankrupt' shall include a person against

whom an involuntary petition or an application to

set a composition aside or to revoke a discharge has

been filed, or who has filed a voluntary petition, or

who has been adjudged a bankrupt;"

The appellant concedes that the involuntary bankruptcy

proceeding survived the death of the alleged bankrupt

(App. Br. p. 7). She contends merely that the trial of

the issues created by the involuntary petition and answer

could not proceed "without proper notice to a personal

representative of the deceased bankrupt" (Idem).

She has cited but two decisions where the facts are

at all parallel to those here. One is Porter v. Adams, a

state court case from Connecticut, quoted at pages 10-11

of her brief, where the point here involved was not ruled

upon. The Connecticut high court said, in 119 Atlantic, at

page 361, following the reference to the lower court's

decision which is quoted in the appellant's brief:

"But in this case it is not necessary to decide

whether this conclusion of the trial court was or

was not an error in law, because, for the reasons

we have stated, the plaintiff in this suit must fail,

even if we concede his legal appointment as trustee

in bankruptcy and the right to bring an action of

this kind and form before us."

The case involved a suit by a bankruptcy trustee for a

recovery of assets, and a judgment in favor of the de-

fendants was affirmed upon the ground that they were

without knowledge of any of the fraud charged.

In another decision, Schulte v. Patterson, cited and

quoted at pages 8-10 of her brief, the appellant has pro-



duced a case where the facts were unhke those here pre-

sented. There the alleged bankrupt died after the filing

of the involuntary petition but before the service of

process. Accordingly the court required service to be

made upon the heirs. This was done, but the subpoenas

erroneously indicated that the purpose of the proceeding

was to have the heirs adjudged bankrupt. Also, service

was made on two or them in Oregon but four days before

their appearance was required in Iowa. Consequently,

the order of adjudication was vacated and the case was

remanded for further proceedings.

The court said that the personal representative should

have been brought in in addition to the heirs for the

reason that in Iowa ''the personal representatives of

Catton would have succeeded to his personal estate and

his heirs to his realty". The same rule does not prevail

in California. Here a personal representative does not

succeed to personalty, but the heirs succeed to the title

to both personalty and realty immediately upon the death

of the deceased. (Probate Code, Sec. 300.) The appel-

lant, in her representative capacity, therefore, may not

complain on this appeal. An appellant must have an

interest in the subject-matter of an appeal, and where

it does not appear that he has any interest in the contro-

versy, and he is the only party asking a review of the

judgment, the appeal should be dismissed. King i'. Biit-

tolph (C. C. A. 9th), 30 Fed. (2d) 769 (where an execu-

trix complained of the construction of a will) ; Atles v.

U. S. (C. C. A. 3rd), 50 Fed. (2d) 808 (where in a

liquor abatement case one of the appellants did not affirma-

tively appear to have an interest in the property involved)
;

Hamilton Trust Co. v. Cornucopia Mines Co. (C. C. A.

9th), 223 Fed. 494 (where a trustee under a bond mort-
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gage, following the appointment of a receiver of the trust

estate and after a sale of the trust estate by the receiver

to a bondholders' committee and the cancellation of the

bonds, appealed from a decree imposing a lien on the

property).

Schnlte V. Patterson does not purport to enunciate the

law under a set of facts where an alleged bankrupt has

died after the service of process. Process must be served

on an alleged bankrupt in an involuntary bankruptcy pro-

ceeding in the same manner as in other actions and pro-

ceedings, and when death has intervened before this has

been done, it would seem that either the heirs or personal

representative would be the proper parties to be served.

But when service has been had on the alleged bankrupt

prior to her decease, and her daughter and heir-at-law

has knowledge of the trial and takes no steps to abate it,

but it proceeds under the supervision of the attorney

for both the daughter and the deceased alleged bankrupt,

and also for the daughter in her later capacity of special

administratrix of her mother's probate estate, we submit

that no harm has been done the appellant by her formal

non-joinder, particularly where, in her representative ca-

pacity, she has appeared generally in the proceeding after-

ward and before the rendition of judgment, on a motion

for a new trial, and argued the merits of the case and

offered newly-discovered evidence which was considered

by the court in rendering its denial of the motion.

It is submitted that the alleged bankrupt's entire estate,

both real and personal, was equitably represented at the

trial, and that no useful purpose or other outcome would

be accomplished by a retrial of the same matter.



IV.

THE APPOINTMENT OF THE APPELLANT
AS SPECIAL ADMINISTRATRIX OF THE
BANKRUPT'S ESTATE AND HER APPEAR-
ANCE IN THIS PROCEEDING BEFORE
THE RENDITION OF JUDGMENT UPON A
MOTION FOR NEW TRIAL ON THE
GROUND OF NEWLY-DISCOVERED EVI-
DENCE CONSTITUTES A WAIVER OF
THE PRINCIPAL POINT MADE ON THIS
APPEAL AND ESTOPS APPELLANT FROM
PROSECUTING THE SAME.

In the final analysis, the appellant's contention amounts

to this : That the lower court, although it had jurisdic-

tion over the subject-matter of the proceeding and pos-

sessed jurisdiction to make an order adjudicating the

alleged bankrupt to be a bankrupt, could not render an

order of adjudication until it had jurisdiction over the

personal representative of the deceased.

The appellant "is the daughter and heir-at-law" of the

bankrupt [statement of evidence, Tr. p. 7].

At the time of trial the attorney for the bankrupt was

also the attorney for the daughter [Idem]. The court

inquired where the daughter was, and the attorney replied

that she was at Claremont, California, and that he had

notified her of the date of the trial and did not know why
she was not present [Idem, p. 6].

The same attorney later also represented, and represents

on this appeal, the daughter as special administratrix of

the bankrupt's estate [Idem, pp. 6-7].

After trial, and after her appointment as special admin-

istratrix, and before judgment (which was rendered May
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23, 1935), the appellant, on February 3, 1934, as special

administratrix, made a motion for a new trial, which was

denied [Idem, p. 6].

The motion was made on the following ground, among

others

:

"Newly-discovered evidence, material for the al-

leged bankrupt, which could not, without (with)

reasonable diligence, have been discovered and pro-

duced at the trial." [Assignments of error, Tr. pp.

13-14.] (Matter in parenthesis ours.)

The making of the motion, and the making of it, espe-

cially, before the rendition or entry of judgment, upon

the general ground above set forth, was a general appear-

ance and a waiver by the appellant of the principal point

made by her on this appeal, to-wit: That the court did

not have jurisdiction over the alleged bankrupt's personal

representative. Also operative as a waiver of the point

is the fact that this appeal is prosecuted on an additional

assignment of error to the effect that "no evidence was

introduced at the trial before the jury which showed or

tended to show that the alleged bankrupt was insolvent or

committed the act of bankruptcy as alleged in the involun-

tary petition in bankruptcy" [Idem, p. 14]. This also

was a general appearance in the proceeding.

An excellent decision on this is Shelley v. Casa De Oro,

Ltd., 133 Cal. App. 720, a mechanic's lien foreclosure suit,

where an attorney entered an appearance for both the

defendant Casa De Oro, Ltd., and the defendant Malesa

Development Company. After trial and the rendition of

judgment against both defendants the Malesa Develop-

ment Company gave notice of a motion, in the words

of the court, at pages 721-722:
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*'.
. . to vacate and set aside this judgment upon

the ground that no summons had been served upon

it, that no appearance had been made by it or by

anyone authorized by it to appear, and that the pur-

ported appearance by the attorney referred to was

entirely without its authorization and without its

knowledge or consent. After a hearing upon the

records and files in the action and upon certain

affidavits, the court granted the motion and vacated

and set aside the judgment referred to. From that

order this appeal is taken.

It was stipulated and is conceded that the respond-

ent was never served with summons and while the

appellant maintains that the evidence produced upon

the hearing was not sufficient to overcome certain

recitals in the judgment to the effect that the 'defend-

ants' appeared by an attorney, the affidavits contain

ample proof that the attorney referred to was never

authorized to appear for the respondent, including

an affidavit by him admitting that he was not author-

ized to so appear and stating the reasons why the

mistake was made."

Then, affirming the judgment in all respects, the court

said, at page 723:

"It is next urged that the respondent wai\ed any

objection as to jurisdiction by making, in fact, a

general appearance and we think this contention

must be sustained. The notice of motion to set aside

the judgment states six grounds or reasons upon
which it was based. The first five relate entirely

to the facts that the respondent had not been served,

had not appeared and had authorized no one to appear

for it. The sixth ground is as follows : 'For the

reason and upoH the ground that said judgment is

not sustained by the findings of the court in said
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action, but is contrary thereto.' It seems to be settled

in this state that the incKision in the motion of any

ground inconsistent with the sole claim that the judg-

ment is entirely void for want of jurisdiction of the

person is sufficient to convert the attempted special

appearance into a general appearance. (Security

Loan & Trust Co. v. Boston etc. Fruit Co., 126 Cal.

418 (58 Pac. 491, 59 Pac. 296); Olcese v. Justice's

Court, 156 Cal. 82 (103 Pac. 317); Taylor v. Su-

perior Court, 93 Cal. App. 445 (269 Pac. 727).)"

One need not be served with process in or even be

nominally a party to an action to be bound by the judgment

therein, after an appearance in the action. An enlighten-

ing case upon this point is Tyrrell v. Baldwin, 67 Cal. 1,

where it is said, at page 4:

"The voluntary appearance of a defendant is

equivalent to personal service of the summons and

a copy of the complaint upon him. An appearance

before being summoned, confers jurisdiction equally

with an appearance after being summoned. Under

our practice a person who is not named in the com-

plaint nor served with the summons, if he has an

interest in the matter in litigation, may become a

party by obtaining leave of the court to file a com-

plaint in intervention. Here the McDonalds, without

objection or opposition, filed an answer in which they

denied all the allegations in the complaint, and alleged

that they were the owners and entitled to the pos-

session of a certain portion of the demanded premises.

They were permitted to do without opposition, and

by tacit consent, what they might have done by leave

of court. But why ask leave of the court to do that

which nobody objected to their doing? They in-

voked the judgment of the coiH-t upon the issues

raised by their answer to the complaint, and they
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got it. Can they now be heard to say that the jud^::--

ment is a nulhty because they obtruded themselves

into the action? Their answer showed that they

might properly have been made parties to it. And
the record shows that they availed themselves of all

the rights and privileges of which they could have

availed themselves if they had been named and sued

as defendants in the complaint. As soon as the

answer was filed the complaint might have been

amended by adding the names of the McDonalds

to those of the other defendants in the action. Did

the failure to do so affect the substantial rights of

the parties? Clearly not. And, if not, the judgment

is not affected by reason of that defect in the plead-

ings or proceedings. (Code Civ. Proc, Sec. 475.)"

In Molfino v. Pippo, 122 Cal. App. 437, the court said,

in affirming an appeal from a judgment in favor of the

plaintiff after a trial on the merits, at page 438:

"An amended complaint was filed on October 15,

1930, which alleged that 'at all the times herein men-

tioned the plaintiff was and now is a resident of

the county of San Mateo, state of California,' and

that during all of said times 'the defendant was and

now is a resident of the county of Contra Costa,

state of California.' It was further alleged as fol-

lows: 'That on the 6th day of April, 1926, the de-

fendant, in the county of San Mateo, state of Cali-

fornia, made and delivered to the plaintiff his promis-

sory note in the words and figures' set forth in said

amended complaint.

The defendant demurred as follows: 'Now comes

the defendant, and demurs to the amended complaint

of plaintiff on file herein and, for grounds of de-

murrer, specifies and alleges:
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'1. That the above entitled court has no jurisdic-

tion of the person of the defendant or the subject

of the action;

'Wherefore, defendant prays that he be hence dis-

missed without delay and with his costs of suit.'
"

(ItaHcs ours.)

And, at pages 439-440

:

"The appearance by general demurrer and by

answer without 'specially appearing' is a general ap-

pearance as to the person.

In Olcese v. Justice's Court, 156 Cal. 82 (103

Pac. 317), a demurrer was filed reading as follows:

The defendant in the above-entitled action, specially

appearing for said purpose, demurs to the complaint

in said action on the ground that the court has no

jurisdiction of the person of this defendant or of

the subject-matter of said action. Wherefore, said

defendant prays to be hence dismissed with his costs

herein incurred.' The demurrer was overruled. The

defendant declining to amend, judgment by default

was entered against him. The judgment was affirmed

on appeal to the Superior Court. Thereupon the de-

fendant sued out certiorari to review the judgment of

the Justice's Court. Other matters were considered,

not germane here. The court, at page 87, says: Tf

a defendant wishes to insist upon the objection that

he is not in court for want of jurisdiction over bis

person, he must specially appear for that purpose

only, and must keep out for all purposes except to

make that objection. Another reason equally valid

is that if such defendant shall ask for any relief other

than that addressed to his plea, he is seeking to gain

an unconscionable advantage over his adversary,

whereby, if the determination of the court be in

his favor he may avail himself of it, while, if it be
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against him, he may fall back upon his plea of lack

of jurisdiction of the person. So it is well settled

that if a defendant, under such circumstances, raises

any other question, or asks for any relief which

can only be granted upon the hypothesis that the court

has jurisdiction of his person, his appearance is gen-

eral, though termed special, and he thereby submits

to the jurisdiction of the court as completely as if

he had been regularly served with summons. (Citing

cases.) In the present case the defendant made

his motion to quash the service of the summons. In

this, his appearance was undoubtedly special, as he

limited it solely to a request for this specific relief.

But he also demurred to the jurisdiction of the court

over his person and over the subject-matter of the

action. In this case plainly a demurrer to the com-

plaint for lack of jurisdiction over his person could

not lie. If in any conceivable case it could lie, such

a demurrer also would be treated as a special appear-

ance. But here he went further and demurred to the

jurisdiction of the court over the subject-matter of

the action, a request for relief which the court could

not grant him, saving upon the theory that he was

regularly before the court. It was relief, moreover,

independent and apart from his plea to the jurisdic-

tion of the person and, if successful, would have

worked a dismissal of the action upon an entirely

distinct legal ground. That in so demurring he

waived the question of the jurisdiction of his person

and submitted himself to the jurisdiction of the court

is abundantly settled.' (Citing cases.)" (Italics

ours.)

In Martin v. Wagner, 124 Cal. 204, one of the parties

to the action, Wagner, died during the pendency of an

appeal from the judgment in the case. The Supreme

Court of California said, at pages 205-206:
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"Where fraud or imposition has been practiced

upon this court in procuring its judgment, the re-

mittitur will be recalled, and jurisdiction here will

be reasserted upon the ground that the judgment so

procured is a nullity. But in this case no charge of

fraud is made.

But, aside from the question of the power of

the court under these circumstances to recall the

remittitur, the facts presented in this case do not

invite the exercise of such power. No reason is

shown why the death of Wagner was not suggested

earlier. Elliott & Elliott, who had represented him

in his lifetime, continued to act in the case. The

respondents thus were represented by the very at-

torneys who had been under the employ of Wagner.

They filed a brief on his behalf. They stipulated to

a submission of the cause. Not till long after the

issuance of the remittitur did they suggest his death,

and in the suggestion offer no showing as to why
it was not more timely made. The same attorneys

appear for the representatives of Wagner. It is

not asserted that the decision of the court is erroneous

in point of law in any other respect than in the

manner of its rendition. No injury is shown to have

resulted from the decision, and no possible advantage

is to be gained to the executrices of Wagner by

granting this motion, other than that of unduly de-

laying and prolonging this litigation."

As said in In re Grant (D. C, North Carolina), 52 Fed.

(2d) 223, at pages 224-225:

"The appearance of an attorney is prima facie evi-

dence of his authority to appear in the cause, and
his appearance for any purpose other than specially

to attack jurisdiction waives service of process on,
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and constitutes a general appearance by, the bank-

rupt. Knox & Crawford v. Summers & Thomas,

7 U. S. (3 Cranch) 496, 2 L. Ed. 510; Hill v. Men-

denhall, 88 U. S. (21 Wall.) 453) (22 L. Ed. 616).

'The taking of any proceeding other than a special

appearance founded thereupon, is equivalent to a gen-

eral appearance and a submission of the defendant's

person to the jurisdiction of the court.' Foster's

Federal Practice (4th Ed.) 459.

In Massachusetts Bonding & Insurance Company

V. Concrete Steel Bridge Company, Z7 Fed. (2d)

695, 701, this Circuit Court said: 'If the defendant

invoke the judgment of the court in any manner

upon any question, except that of the power of the

court to hear and decide the controversy, his appear-

ance is general. There are cases where the defend-

ant may make a quasi-appearance for the purpose

of objecting to the manner in which he is brought

before the court, and in fact to show that he is

not legally there at all, but if he ever appears to

the merits he submits himself to the jurisdiction of

the court and must abide the consequence.' Also see

Brookins State Bank v. Federal Reserve Bank of San

Francisco (D. C), 291 Fed. 659.

The appearance after judgment waives any defect

in the service. Glenn v. Mitchell (C. C. A.), 282 Fed.

440; Mandel Bros. v. Victory Belt Co. (C. C. A.),

15 Fed. (2d) 610."

The court then said, at page 226:

"If this court is correct in holding that the petition

is sufficient to support the adjudication, as to which

it entertains no doubt, then the proceeding does not

abate upon the death of the bankrupt and, if the

services were quashed and subpoena issued to the

bankrupt's heirs, no useful purpose could be served
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by the delay. 1 Rem. 102; Shute v. Patterson (C.

C. A.), 147 F. 509; In re Stein (CCA.), 105 F.

749; New Jersey v. New York, 3 Pet. 461, 7 L. Ed.

741 ; Meek v. Banking Co., 268 U. S. 426, 45 S. Ct.

560, 69 L. Ed. 1028."

By reason of the above it is submitted that the appoint-

ment of the appellant as special administratrix of the

bankrupt's probate estate and her appearance in this pro-

ceeding before the rendition of judgment upon a motion

for a new trial on the ground of newly-discovered evi-

dence, and her contention now that no evidence was intro-

duced to support a finding of insolvency or the commis-

sion of an act of bankruptcy, constitutes a waiver of the

point that she was not joined as a party.

V.

THE WITHIN APPEAL IS IMPROPERLY PRE-
SENTED BECAUSE OF THE LACK OF A
BILL OF EXCEPTIONS.

Writs of error have been abolished and cases formerly

prosecuted by the obtaining of a writ of error may now

be prosecuted by appeal with the same effectiveness. How-

ever, the distinction between the method of the prosecu-

tion of law and equity appeals remains. After a jury

trial on the question of adjudication in a bankruptcy

proceeding a bill of exceptions is necessary. (O'Brien's

Manual of Federal Procedure, 1935 Supplement, page 68.)

As said in In re Neasmith (C C A. 6th), 147 Fed.

160, at pages 162-163:

"A trial by jury under section 19a is a trial accord-

ing to the course of a common-law jury trial, and if

error is committed it can only be remedied by a new
trial, or reversed by this court upon a writ of error
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as from the judgment of a common-law court. In

Elliott V. Toeppner, 187 U. S. 327, 334, 23 Sup. Ct.

133, 47 L. Ed. 200, it was expressly decided that facts

determined by a jury under section 19a could not be

examined by an appeal, as in equity cases, but only

upon a writ of error, and according to the rules

of the common law. It follows, therefore, that so

far as errors have been assigned upon instructions

given or refused, we are without jurisdiction under

an appeal such as this."

To the same effect are Duncan v. Landis (C. C. A.

3rd), 106 Fed. 839, and Burns Bros. v. Cook Coal Co.

(C. C. A. 3rd), 42 Fed. (2d) 109.

In Elliott V. Toeppner, 187 U. S. 327, 47 L. Ed. 200,

23 Sup. Ct. Rep. 133, 9 A. B. R. 50, the Supreme Court

said, at page 54 of A. B. R.

:

"The right to a trial by jury on a written applica-

tion thus given, is absolute and cannot be withheld at

the discretion of the court. In that respect it differs

from the trial of an issue out of chancery, which

the court of equity is not bound to grant, nor bound

by the verdict if such trial be granted. The court

cannot, as the chancellor may, enter judgment con-

trary to the verdict, but the verdict may be set aside

or the judgment may be reversed for error of law

as in common-law cases."

Thus it would appear that the within appeal has been

presented in an erroneous manner through its prosecution

in the equity mode rather than in the style of appeals

from judgments in actions at law, and that technical

though the objection is it is well taken in view of the

long-established governing rule, and the judgment ap-

pealed from should be affirmed.
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VI.

THE APPELLANT'S FAILURE TO TAKE AN
EXCEPTION INVALIDATES THIS AP-
PEAL.

No exception was made by the appellant to the court's

rendition of the judgment of adjudication herein appealed

from.

It is fundamental that her failure in this deprives her

of the right to a review.

It is submitted that the appellant is therefore not

entitled to a reversal or modification of the judgment of

adjudication.

Respectfully submitted,

WiLLCOX & JUDSON,

By George A. Judson,

Attorneys for Appellee.

Oregon Smith,

Of Counsel.
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In the District Court for the Territory of Alaska,

Second Division

No. 3239

REINHOLD NEWBERG,
Plaintiff,

vs.

CORDOVADO GOLD DREDGING COMPANY,
a Corporation,

Defendant,

PERCY A. ROBBINS,
Intervener.

BILL OF EXCEPTIONS

Be it remembered that in the above entitled action

the intervener therein on the 19th day of July, 1935,

served and filed herein his motion to vacate and

set aside the order appointing receiver, made and

entered herein on July 1st, 1935, which said motion

is in words and figures as follows

:

[Title of Court and Cause.]

MOTION TO SET ASIDE AND VACATE
ORDER APPOINTING RECEIVER

Comes now PERCY A. ROBBINS the intervener

in the above entitled action and moves the court to

vacate and set aside the order appointing receiver

in the above entitled action upon the following

grounds

:

That said order appointing receiver is without and

in excess of the jurisdiction of the court and is

erroneous in the following particulars.
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1. The complaint in this action does not

state facts sufficient to constitute a cause of

action for the appointment of a receiver.

2. The complaint in this action does not state

sufficient or any grounds for the appointment

of a receiver.

3. The plaintiff in this action has no lien

of any kind on the property of the defendant

described in the complaint.

4. The plaintiff in this action has a plain,

speedy and adequate remedy in the ordinary

course of the law.

5. It does not appear that the plaintiff in

this action has any right, title or interest in the

property described in the plaintiff's complaint

or any lien thereon.

6. By said order appointing receiver, the

intervener is deprived of his mortgage security

for the payment of his said notes wrongfully

and unlawfully and without due process of law.

7. The intervener is a creditor secured by

first and prior mortgage lien on the property

described in plaintiff's complaint and said or-

der appointing receiver wrongfully and un-

lawfully hinders and delays the intervener in

his right to foreclose his said mortgage and to

recover the possession of the mortgaged per-

sonal property.

8. The effect of the said order appointing

receiver is not to preserve the property de-

scribed in plaintiff's complaint, but to depre-
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ciate, wear out [1*] said property and to de-

stroy the substance of the same and render

intervener's mortgage security valueless.

9. Said order appointing receiver is in sub-

stance and effect as to intervener an injunction

restraining him from proceeding according to

law to foreclose his said mortgage and collect

the debt secured thereby to which remedy he is

lawfully entitled.

10. Said order appointing receiver is in sub-

stance and effect an injunction against inter-

vener granted without notice to intervener in

an action to which he was not made a party,

wrongfully and unlawfully restraining and en-

joining intervener from prosecuting an action

to foreclose said mortgage and also from join-

ing in said action, an action to recover pos-

session of the personal property described in

said mortgage.

11. Said order appointing receiver is the

equivalent of a seizure by attachment of the

said mortgaged personal property without the

payment or tender to the intervener mort-

gagee, the amount of the mortgage debt and

interest or depositing the amount thereof with

the recorder of said Fairhaven Recording Dis-

trict or precinct, which was not done.

12. Said order appointing receiver is in

excess of the jurisdiction of the court and erro-

neous in that the defendant is a foreign cor-

poration.

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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13. Said order appointing receiver is in

excess of the jurisdiction of the court and erro-

neous in authorizing and directing the receiver,

to take possession of the said real and personal

property under mortgage to intervener.

14. Said order appointing receiver is erro-

neous and in excess of the jurisdiction of the

court in authorizing and directing the receiver

to operate the said real and personal property

under mortgage to intervener and to mine said

mining property under mortgage to intervener.

At the hearing of this motion the said intervener

will rely upon and use in support of this motion,

all the papers, pleadings and proceedings on file and

of record in this action.

LYONS & ORTON
IRA D. ORTON

Attorneys for Percy A. Robbins

Intervener.

Service admitted July 17, 1935.

O. D. COCHRAN
Attorney for Pltff. and Receiver

John F. Devine

WILLIAM A. GILMORE
Attorney for Deft.

[Endorsed] : Filed in the Office of the Clerk of

the District Court for the Territory of Alaska,

Second Division at Nome, Jul. 19, 1935. Aimer

Rydean, Clerk, by Norvin W. Lewis, Deputy.
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Be it further remembered that on the 15th day of

August, 1935, the said motion came on for hearing

before the Court, Mr. Ira D. Orton and Mr. Carl

Dreutzer appearing for the intervener, Percy A.

Bobbins, Mr. O. D. Cochran appearing for the plain-

tiff and the receiver, John F. Devine and Mr. Leroy

M. Sullivan appearing for the defendant, where-

upon the following proceedings were had:

The intervener, Percy A. Bobbins, offered and in-

troduced in evidence, in support of said motion all

the pleadings, papers and proceedings on file and

of record in this action (except the bill of excep-

tions settled and filed herein on the 9th day of

August, 1935, the papers on the appeals from the

order appointing receiver [2] and the order author-

izing the receiver to borrow money and issue re-

ceiver's certificates and the demurrers to the com-

plaint in intervention.) Said pleadings, papers and

proceedings so offered and introduced in evidence

were in words and figures as follows:

[Title of Court and Cause.]

COMPLAINT.

Comes now plaintiff and his cause of action

against defendant, alleges as follows:

1.

That at all times here mentioned, the defendant,

Cordovado Gold Dredging Company, was and is a

mining corporation, organized and existing under

and by virtue of the laws of the State of Delaware,
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and at all times herein mentioned and n(Av, said cor-

poration was and is authorized to do business in the

Territory of Alaska, with its principal office and

place of business in Alaska, at Nome. That said

defendant was engaged in mining and owns a large

number of mining claims on the Inmachuk River, in

the Fairhaven Mining District of Alaska.

2.

That the plaintiff herein is a resident of the Town

of Nome, Alaska, and was such resident at all times

herein mentioned.

3.

That on or about the 23rd day of October, 1934,

plaintiff loaned to the defendant corporation, the

sum of $2500.00 in cash for the purpose and with

the understanding that said money should be used

in doing assessment work on the mining claims of

said corporation on the Inmachuk River in the Fair-

haven Mining District of Alaska, in order to pre-

serve the title of said mining property in said

corporation, which property real and personal is

described and set forth in "Exhibit A" attached

hereto and made a part hereof. That said sum of

money was loaned to said defendant imder an oral

promise to repay the same on or about January 1st,

1935.

4.

That plaintiff has demanded payment of said

money from the said defendant, but said defendant

has refused and neglected to pay the same or any
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part thereof, and said sum of $2500.00 is now due,

owing, and unpaid to the plaintiff from said defend-

ant, together with interest thereon at the legal rate

of 8% per annum from said 23rd day of October,

1934.

5.

That said defendant is indebted to a large num-

ber of other creditors for various large amounts of

money, the exact amount being unknown to plain-

tiff, but plaintiff alleges that the same is in excess

of $75,000. That among said creditors of said de-

fendant is one P. A. Robbins, who holds a mortgage

on all the real and personal property of said defend-

ant corporation, and said creditor is threatening to

foreclose and sell the assets of said corporation.

That said corporation is either insolvent or in immi-

nent danger of insolvency, and is unable to pay

any of its creditors.

6.

That it is necessary for the plaintiff to employ

an attorne}^ to conduct this action and that the sum
of $300. is a reasonable attorney's fee in this action.

WHEREFORE, plaintiff prays the Court as

follows

:

1. For a judgment in favor of the plaintiff and

against said defendant corporation for the sum of

$2500. together with interest thereon at 8% per

annum, from [3] October 23rd, 1934, until paid.

2. That the Court appoint a receiver to take

immediate possession of all the personal and real

property of the said defendant corporation within
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the jurisdiction of the court, for the purpose of

mining and operating the mining property of said

corporation in order to keep said property intact

and in order to pay plaintiff and all the other credi-

tors of said corporation.

3. That plaintiff may have and recover his costs

and disbursements herein expended, including his

attorney's fees.

4. For such other and further relief as the court

may deem proper in the premises.

O. D. COCHKAN
Attorney for Plaintiff

United States of America,

Territory of Alaska,

Second Division.—ss.

Reinhold Newberg, being first duly sworn on

oath, deposes and says: That he is the plaintiff in

the above entitled action ; that he has heard, and read

the above and foregoing complaint, knows the con-

tents thereof, and the same is true as he verily

believes.

REINHOLD NEWBERG
Subscribed and sworn to before me this 1st day

of July, 1935.

[Seal] O. D. COCHRAN
Notary Public in and for the Territory of Alaska,

residing at Nome.

My Commission expires June 27th, 1936.



10 Percy A. Bobbins vs.

''EXHIBIT A''

PERSONAL PROPERTY
All of the following personal property situated

at or near Utica, Alaska on the Inmachuk River

in the Fairhaven Recording Precinct, Second Divi-

sion, Territory of Alaska, to-wit

:

About six miles of hydraulic pipe ranging in

diameter from 8 to 30 inches ; three hydraulic eleva-

tors ;
seven hydraulic giants ; fifteen hydraulic gates

;

four hydraulic pumps; one 1-ton ''Ford" truck

(dump type) ; two caterpillars or tractors; two auto-

mobiles; miscellaneous assortment of tools for

mining ; mining machinery and mining equipment

;

all the camp, camp outfits; kitchen and cooking

utensils; assortment of general merchandise; black-

smith shop with the tools, (welding equipment,

anvils, forges, etc.)

REAL PROPERTY

All of the following mining claims and mining

property situate on or adjacent to the Inmachvik

River at or near Utica, Alaska, in the Fairhaven

Precinct, Territory of Alaska, Second Division, de-

scribed as follows:

Placer Mining claims: "No. 12 Below Hannum

Bench or Old Channel", "No. 13 Below Hannum

or Badger Bench", "No. 14 Below Hannum or

Black Gold Bench", "Utica Association of 160

Acres", "No. 7 Below Hannum", "No. 7 Bench

Below Hannum", "No. 8 Below Hannum", "No.

8 Bench Below Hannum", "No. 51/2 Bench Be-
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low Pinnell, left limit", ''No. 9 Bench Below Han-

num", "No. 6 Bench Below Pinnell, left limit",

"No. 7 Bench Below Pinnell, left limit", "No. 8

Below Pinnell", "Homestake", "Discovery on

Pinnell Creek", "Discovery Bench No. 1 on Pinnell

Creek", "Discovery Bench No. 2", "No. 1% Below

Discovery on Pinnell", "No. 3 Bench" "No. 1 Be-

low Discovery on Pinnell", "No. 2% Below Dis-

covery on Pinnell", "No. 4 Bench", "No. 4%
Bench", "No. 5 Bench below Discovery on Pinnell",

"Nos. 4, 5, 6, 9 and 9 Fraction Below Hannum on

the Inmachuk River", also "Nos. 1, 2, 3, Nash

Fraction, also known as No. 5 and 5% Below Pin-

nell on the Inmachuk River", "Nos. 4 and 5 Be-

low Pinnell on the Inmachuk River", "Nos. 1, 2, 3,

4 and 5 Above Hannum, patented claims, on the

Inmachuk River", "No. 4 Bench Below Pinnell on

the Inmachuk River", "Dashley Group" composed

of "Sunflower", [3A] "Superior", "Rainbow" and

"Little Rainbow" claims, "Polar Bear Group",

composed of "Pol^^r Bear", "Arctic", "North

Star", "Eagle" and "Good Luck Bench", all on

the Inmachuk River; the Ditch and Water rights

known as the Fairhaven Ditch which extends from

Imruk Lake to the mining claims above named, with

all laterals, branches, extensions and siphons appurt-

enant to said ditch system and all the water rights

to the water flowing through said ditch system.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome Jul. 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.
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[Title of Court and Cause.]

MOTION FOR ORDER APPOINTING
RECEIVER.

United States of America,

Territory of Alaska,

Second Division—ss.

Comes now the plaintiff and moves the Court for

an order herein, appointing a receiver to take pos-

session and mine and operate all of the personal

and real property belonging to the defendant, Cor-

dovado Gold Dredging Company, and described in

''Exhibit A", of the plaintiff's complaint.

This motion is made and based upon the affidavit

of the plaintiff, Reinhold Newberg, and Fred Mebes,

and upon the plaintiff's complaint, and all of the

other records and files in this action.

Dated at Nome, Alaska, this 1st day of July,

1935.

O. D. COCHRAN
Attorney for Plaintiff.

[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome, Jul. 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.
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[Title of Court and Cause.]

AFFIDAVIT OF REINHOLD NEWBERC. [3B]

United States of America,

Territory of Alaska,

Second Division—ss.

Reinhold Newberg, being first duly sworn on

oath, deposes and says he is the plaintiff in the

above entitled action;

That the defendant is a mining corporation own-

ing and controlling about seven miles of placer

mining property on the Inmachuk River, in the

Fairhaven Mining District, Second Division, Terri-

tory of Alaska, about 140 miles North of Nome.

That said mining property consists of fifty or sixty

adjacent placer mining claims, all bearing and con-

taining gold-bearing gravel. That connected with

said mining property is a water-right in a lake in

the mountain about forty miles distant from said

property, and the waters of said lake are brought

down in a large ditch about forty miles in length

from the intake on said lake to the said placer

mining grounds. That the defendant owns and has

connected with its mining operations a complete

hydraulic plant, consisting of about two miles of

hydraulic water pipe, which conveys the water

from said ditch to the hydraulic elevator. That said

defendant owns two or three complete elevators, to-

gether with nozzles, giants, hose, boxes, sluices, and

other equipment for use in hydraulic mining on

said placer grounds. That said defendant has ex-
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pended a large amount of money getting said plant

ready for hydraulic mining during the present

Summer. It has its ditch in good condition ready

for use, after expending a great deal of labor there-

on. It has its elevators set and ready for immediate

use in some of its best mining ground. It has a por-

tion of a pit stripped and ready for the gold-bear-

ing gravel to be sent thru the boxes, and the gold

extracted therefrom.

That one P. A. Robbins, claims to have a mort-

gage, securing four promissory notes executed by

the said corporation, one in the sum of $10,000 due

June 1st 1935 ; one in the sum of $10,000 due Sep-

tember 1st, 1935; one in the sum of $10,000 due

October 1st, 1935; and the other in the sum of

$10,000. due November 1st, 1935. That besides said

indebtedness, said corporation is indebted to affiant

in the sum of $2500., with interest and attorney's

fees as set forth in plaintiff's complaint. That in

addition thereto, said defendant is indebted to some

of the laborers who have worked on said mining

claims and said ditch during the past five or six

months. Also said defendant is indebted to a num-

ber of other creditors in Nome and elsewhere, in

large sums of money, the exact amount and the

names of some of said creditors being unknown

to affiant. Some of them, however, are Fred Mebes,

A. Polet, J. F. Devine, William A. Gilmore, B. S.

Mesirow, Fenton & Smith, Victor Laurin, Ernest

Balsiger, and numerous others, amounting in the

aggregate to approximately $75,000.00.
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That defendant is without funds and is unable

to carry out its mining operations or pay its obli-

gations, and is either insolvent, or in imminent

danger of insolvency.

That the said creditor, P. A. Bobbins, has a mort-

gage upon all the real and personal property of

said defendant corporation, and is threatening to

declare all four notes due and payable, and is threat-

ening to commence a foreclosure suit against said

defendant corporation and seize by replevin, all of

the personal property, mining equipment, mining

machinery, hydraulic pipe, elevators, sluice boxes,

nozzles, giants, and all other mining tools, supplies

and equipment. That if said creditor does take pos-

session of said property and seize said mining

equipment, it will be impossible to conduct mining

operations on said mining claims during the pres-

ent Summer mining season of 1935. That all of said

personal property connected with said ditch and

situated on said mining property, has an estimated

value of $75,000. and is sufficient in value alone,

without the mining claims, to satisfy and pay all

the creditors, if preserved and used in connection

with said mines. That if said creditor, P. A. Rob-

bins, is allowed to seize said personal property, or

sell the same, he will render said mines worthless

to the defendant and prevent all of the unsecured

creditors, including affiant, from ever realizing

money due them. That it was the labor of the men
who have worked on said mines and on the said

ditch, with the money that affiant loaned said de-
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fendant for assessment and development work, that

has preserved the title to said mining property of

the defendant. That the mortgage and [4] notes of

P. A. Robbins were executed by the defendant cor-

poration on the first day of March, 1935, at Chi-

cago, Illinois, without the knowledge or consent of

affiant or any of said creditors so far as affiant

knows.

That it is necessary that the Court appoint a re-

ceiver immediately to take possession of all said

property, both real and personal, belonging to said

defendant and described in plaintiff's complaint;

and in order to pay the creditors as well as to sat-

isfy said mortgage, to operate and mine said prop-

erty with hydraulic equipment now ready and upon

said mining grounds so as to extract and take there-

from sufficient gold and gold-dust, to pay all said

creditors, including said P. A. Robbins. The affiant

believes that if the court appoint a receiver with

power to mine and operate said ground under the

present market price of gold, said receiver will ex-

tract and take from said mining ground during

this present Summer season, sufficient gold and gold-

dust, to pay said Robbins in full, and at least some

of the other creditors. That, if the Court does not

appoint a receiver, the said Robbins will sell the

mining equipment and mining property for the

amount of his said notes, thus preventing all the

other creditors, including affiant, from recovering

money due them, and will render said defendant

corporation insolvent. That affiant is informed and
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believes that the said defendant corporation has

no other property, money or assets save and except

the property described in plaintiff's complaint.

This affidavit is made in support of plaintiff's

motion for a receiver.

REINHOLD NEWBERG.
Subscribed and sworn to before me this 1st day

of July, 1935.

[Seal] O. D. COCHRAN
Notary Public in and for the Territory of Alaska,

residing at Nome. My Commission expires June

27, 1936.

[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome Jul. 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.

[Title of Court and Cause.]

AFFIDAVIT OF FRED MEBES.

United States of America,

Territory of Alaska,

Second Division—ss.

Fred Mebes, being first duly sworn on oath, says

:

That he is a miner by occupation and has been

engaged in active mining continuously for the past

thirty years around and about Nome, Alaska.

That affiant has heard and read the affidavit of

Reinhold Newberg, made in support of his motion

for a receiver in this case. That the facts stated
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in said [5] affidavit are true as he verily believes,

and that nearly all of said facts are within his per-

sonal knowledge.

That the defendant corporation is indebted to

affiant in the sum of $7500., with interest thereon

and is unable to pay the same or any part thereof.

That affiant believes that if the Court appoint a

receiver to operate and mine said mining claims

during this present Summer season, on account of

the preparatory work already done and the high

price of gold, said receiver will be able to extract

and take sufficient gold and gold-dust from said

claims to pay said mortgage indebtedness as well as

nearly all the other creditors. That it is absolutely

necessary, in affiant's opinion, to preserve and pro-

tect said property, that the same be mined and op-

erated by a receiver during this Summer, and that

by so doing, the said property will be conserved

to the defendant, and the defendant thereby enabled

to pay the other unsecured creditors, including the

plaintiff and affiant.

FRED MEBES.

Subscribed and sworn to before me this 1st day

of July, 1935.

[Seal] 0. D. COCHRAN
Notary Public in and for the Territory of Alaska,

residing at Nome. My Commission expires June

27th, 1936.

[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome Jul. 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.
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[Title of Court and Cause.]

APPEARANCE OF DEFENDANT, CORDOVA-
DO GOLD DREDGING COMPANY, A COR-
PORATION.

United States of America,

Territory of Alaska,

Second Division—ss.

Comes now the defendant, Cordovado Gold Dredg-

ing Company, a Corporation, and enters and files

herein its appearance, by and thru its undersigned

attorney, and [6] directs that hereafter all plead-

ings and other papers be served upon said attorney

at Nome, Alaska.

Dated at Nome, Alaska this 1st day of July, 1935.

WILLIAM A. GILMORE
Attorney for Defendant, Cordovado Gold

Dredging Company, a Corporation.

Received copy of the above appearance this 1st

day of July, 1935.

O. D. COCHRAN
Attorney for Plaintiff.

[Endorsed] : Filed in the Office of the Clerk of the

District Court of the Territory of Alaska, Second

Division at Nome Jul. 1, 1935. Aimer Rydeen, Clerk,

by Norvin W. Lewis, Deputy.
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[Title of Court and Cause.]

ORDER APPOINTING RECEIVER.

United States of America,

Territory of Alaska,

Second Division—ss.

This matter, having come on to be heard before

the undersigned Judge of the above entitled court

upon the motion of the plaintiff for the appointment

of a receiver to take possession and mine and op-

erate the mining property of the defendant cor-

poration, plaintiff being represented by his attor-

ney O. D. Cochran, Esq., and the defendant Cordo-

vado Gold Dredging Company, a Corporation, be-

ing represented in Court by William A. Gilmore,

Esq., its attorney, and the Court, having heard and

considered the complaint, affidavits, and being other-

wise fully advised in the premises

:

IT IS HEREBY ORDERED AND DIRECTED,
That the motion of the plaintiff for the appointment

of a receiver, to mine and operate the mining prop-

erty of the defendant Cordovado Gold Dredging

Company, be and the same is hereby granted and al-

lowed, and JOHN F. DEVINE, of Nome, Alaska, a

duly qualified person, is hereby appointed receiver of

the real and personal property of the defendant, Cor-

dovado Gold Dredging Company, as described in

plaintiff's Complaint, and situated within [7] the

jurisdiction of this Court, and said receiver is hereby

directed to file his oath as receiver and give a bond
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in the sum of $10,000.00, as required by law, and

upon so qualifying, said receiver is authorized and

directed to immediately take possession of all of

said mining property, both real and personal, and

to operate the same, and conserve the proceeds of

said mining to be distributed and disposed of under

the further orders of this Court.

Done in open court at Nome, Alaska, this 1st day

of July, 1935.

J. H. S. MORISON,
District Judge.

[Endorsed] : Piled in the Office of the Clerk of the

District Court of the Territory of Alaska, Second

Division at Nome, Jul. 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.

Eec. O & J

Vol. 13, page 175.

[Title of Court and Cause.]

OATH OF RECEIVER.

United States of America,

Territory of Alaska—ss.

I, John F. Devine do solemnly swear, that I will

faithfully discharge and perform the duties of my
trust as Receiver of the property of the defendant

Cordovado Gold Dredging Company, a corporation,

and that I will obey the orders of the above entitled

court or the Judge thereof, in respect thereto.

JOHN F. DEVINE.
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Subscribed and sworn to before me the 1st day

of July, 1935.

[Seal] ALMER RYDEEN,
Clerk of the District Court for the Territory of

Alaska, Second Division.

By NORVIN W. LEWIS,
Deputy Clerk.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska,

Second Division at Nome, Jul. 1, 1935. Aimer Ry-

deen, Clerk, by Norvin W. Lewis, Deputy. [8]

[Title of Court and Cause.]

UNDERTAKING OF RECEIVER.

KNOW ALL MEN BY THESE PRESENTS,
that we, John F. Devine as principal and Ernest

Balsiger and Fred Mebes residents of Nome, in the

Territory of Alaska, as sureties, are held and firmly

bound unto the said defendant Cordovado Gold

Dredging Company, a corporation, in the sum of

$10,000.00, for the payment of which well and truly

to be made, we bind ourselves jointly and severally

firmly by the presents.

Sealed with our seals and dated this the 1st day

of July, 1935.

The conditions of the above obligation are such

that, whereas by an order of the above entitled court,

made in the above cause, on the 1st day of July,
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1935, John F. Devine was appointed by said Court

Receiver of all of the property of the said de-

fendant in the Fairhaven Mining District, Territory

of Alaska, as described in the plaintiff's complaint

filed herein, and was by such order authorized and

directed to take immediate possession of all of said

property and to mine and operate the same.

Now therefore if the said John F. Devine, as ,such

receiver shall faithfully perform and discharge the

duties of his trust as such receiver, and shall obey

the orders of the court or Judge thereof, in respect

thereto, then this obligation shall become null and

void, otherwise to be and remain in full force and

virtue.

Dated at Nome, Alaska, the 1st day of July, 1935.

JOHN F. DEVINE,
Principal.

FRED MEBES,
ERNEST BALSIGER,

Sureties.

United States of America,

Territory of Alaska—ss.

Fred Mebes and Ernest Balsiger being each first

duly sworn says: That I am one of the Sureties

named in and who executed the foregoing undertak-

ing; that I am a resident of Nome, in the Territory

of Alaska; that I am not an attorney [9] nor coun-

sellor at law, marshal, deputy marshal, clerk of any

court or other officer of any court and that I am
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worth the sum of $10,000.00 over and above all

my just debts and liabilities in property not exempt

from execution.

FRED MEBES,
ERNEST BALSIGER,

Subscribed and sworn to before me the 1st day of

July, 1935.

[Seal] O. D. COCHRAN,
Notary Public.

My commission expires June 27, 1936.

The foregoing bond is approved this the 1st day

of July, 1935.

J. H. S. MORISON,
District Judge.

[Endorsed] : Filed in the office of the Clerk of the

District Court of the Territory of Alaska, Second

Division at Nome, Jul. 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.

[Title of Court and Cause.]

SUMMONS.

The President of the United States of America,

To : Cordovado Gold Dredging Company, a Cor-

poration, Defendant, GREETING:
You are hereby summoned and required to appear

and answer the complaint of the plaintiff on file
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in the office of the Clerk of said Court, at the City

of Nome, in said Territory within thirty days from

the service of this summons upon you, or judgment

for want thereof will be taken against you; and

you are hereby notified that if you fail to answer

said complaint the plaintiff will take judgment

against you for the sum of $2500.00, with interest

thereon at the rate of 8 per cent per annum from

the 23rd day of October, 1934, and for costs herein

incurred and including attorney fees in the sum of

$300.00. [10]

Witness the Hon. J. H. S. MORISON, Judge

of the said District Court, and the seal of the said

court hereto affixed, this 1st day of July, 1935.

[Seal] ALMER RYDEEN
Clerk of the District Court for the Territory of

Alaska, Second Division.

By NORVIN W. LEWIS
Deputy Clerk.

Marshal's Return.

I hereby certify that I received the within sum-

mons at Nome, Alaska, on the 1st day of July

'35 and thereafter on the 1st day of July 1935 serv-

ice thereof was made by exhibiting the original

and by delivering a copy with the complaint attached

thereto to John Devine Resident Agent of Cordo-

vado Gold Dredging Company, a Corporation de-

fendant. At Nome, Alaska.
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Returned this 1st day of July 1935.

THOMAS GAFFNEY
IT. S. Marshal

By J. M. CRABTREE
Deputy

Marshal's Costs

1 service $3.00

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome Jul. 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.

[Title of Court and Cause.]

PETITION OF RECEIVER

To, The Hon. J. H. S. Morison, Judge of the above

entitled Court:

Comes now John F. Devine, the receiver of the

property of the Cordovado Gold Dredging Com-

pany, a corporation, and the defendant above named,

and respectfully shows unto the Court:

That on the 1st day of July, 1935, by an order

duly made and entered in the above entitled court

and cause, he was appointed Receiver of the prop-

erties of the said above named defendant, and he

has filed herein his bond as such receiver, in the

amount as required by such order, and said bond

has been approved by the court ; that he has filed

herein his oath as such receiver, and is now duly

[11] qualified as such receiver.
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That by the said order appointing him such re-

ceiver he is authorized and directed, to immediately

take possession of all of the mining property of

the said defendant, which is enumerated and de-

scribed in the complaint of the plaintiff above

named on file herein, and to operate the same, and

to conserve the proceeds of mining, to be distributed

and disposed of under the further orders of this

Court.

That to enable him to prosecute the mining of

said premises and to carry out the orders of this

court contained in the order appointing him as such

receiver, it will be necessary for the receiver to em-

ploy workmen, buy provisions and supplies neces-

sary to board and house such workmen at such

mines; purchase from time to time mining equip-

ment essential for carrying on such mining oper-

ations, provide transportation to and from said

mines, and to incur other general and essential

expense in carrying out his trust herein.

That the defendant herein has no funds available

to the receiver with which to meet the said obliga-

tions that will be necessary for the receiver to incur

in the mining of the said premises, and that in

order to meet such obligations it is necessary that

the receiver borrow sufficient money to meet the said

obligations as they arise in the mining of said

premises.

Wherefore your receiver prays that an order may
be made by this Honorable Court, authorizing and
directing him as siich receiver to borrow sufficient



28 Percy A. Robhins vs.

money to meet the obligations which will be neces-

sary for him to incur in the mining of the said

premises and in a sum not to exceed the amount of

$5,000.00, and that he be authorized to issue his

receiver's certificates for the amounts borrowed, to

be repaid from the first proceeds of the mining

of said premises, and to be prior and preferred

claims against the properties of the defendant.

Dated at Nome, Alaska, the 1st day of July, 1935.

JOHN F. DEVINE,
Receiver

United States of America,

Territory of Alaska.—ss.

John F. Devine, being duly sworn says: that he

is the receiver named in the foregoing petition,

that he has read the same, knows the contents

thereof and the same is true as he verily believes.

JOHN F. DEVINE [12]

Subscribed and sworn to before me the 1st day

of July, 1935.

[Seal] O. D. COCHRAN
Notary Public for Territory of Alaska. My Com-

mission expires June 27, 1936.

Rec'd copy July 1, 1935.

WILLIAM A. GILMORE
Atty. for Def

.

[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome Jul. 1, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.
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[Title of Court and Cause.]

ORDER
This cause coining on upon the petition of John

F. Devine, the Receiver herein, for an order of

this court authorizing and directing him as such

receiver to borrow money for the purposes of meet-

ting the expenses of the receiver in the mining of the

premises referred to in said petition, and as directed

by the former order of this court appointing the

said John F. Devine as receiver herein, and it

appearing to the court from such petition that it

is necessary and proper for the said receiver, to

employ workmen in the mining of said premises, to

buy provisions and supplies necessary to board and

house such workmen at the mines; purchase from

time to time mining equipment essential for carry-

ing on mining operations, to provide transportation

to and from said mines, and to incur other and gen-

eral expense essential in carrying out his trust

herein.

That the defendant has no funds available to the

said receiver with which to meet such obligations,

and that it is therefore necessary for the said re-

ceiver to borrow sufficient money to meet such obli-

gations they may arise, and the court being now
fully advised in the premises, it is

ORDERED, that the said Receiver be and he is

hereby authorized and directed to borrow for the

purposes above stated not to exceed the sum of

$5000.00, and to issue his Receiver's certificates for

such amounts as borrowed, and that such [13] cer-
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tificates shall be repaid from the first proceeds of

the mining of the said premises, and shall be prior

and preferred claims against the property of the

said defendant.

Done in open court the 1st day of July, 1935.

J. H. S. MORISON
District Judge

O.K. as to form

WILLIAM A. GILMORE
Attorney for Def.

Cordovado Gold Dredging Co.

[Endorsed] : Filed in the Office of the Clerk of

the District Court for the Territory of Alaska,

Second Division at Nome July 1, 1935. Aimer

Rydeen, Clerk, by Norvin W. Lewis, Deputy.

Rec. O & J

Vol. 3, page 175.

[Title of Court and Cause.]

ORDER APPOINTING COUNESL FOR
RECEIVER.

In this cause the Court having heretofore and

upon the 1st day of July, 1935, by its order filed

herein, appointed John F. Devine, as Receiver of

the properties of the defendant Cordovado Gold

Dredging Company, which said properties are sit-

uate on and near the Inmachuk River, in the Fair-

haven Precinct, in the Second Judicial Division of

the Territory of Alaska, and are about 150 miles
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distant from Nome; and the Court by such order

authorized and directed said Receiver to immediately

take possession of said property and to operate, and

mine the same, and the Receiver being now

upon said property and engaged in the mining

thereof, and in the carrying on of said mining

operations he will be absent from Nome during

the greater part of the present mining season, the

court deems it necessary and proper that the said

Receiver in the discharge of his duties as such

should have the aid of counsel resident in Nome,

Alaska, to advise him in legal matters arising in the

course of such receivership.

It is therefore now ordered that O. D. Cochran,

the attorney for the plaintiff in this action, and an

attorney of this court, be and he is hereby [14] ap-

pointed as counsel for the said receiver.

Done in open court the 10th day of July, 1935.

J. H. S. MORISON,
District Judge.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Second

Division at Nome, Jul. 10, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.

Rec. O & J

Vol. 13, page 178.

[Title of Court and Cause.]

ORDER GRANTING LEAVE TO FILE COM-
PLAINT IN INTERVENTION.

The petition and motion of Percy A. Robbins

praying for an order that he be made a party to this
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action and allowed to file complaint in intervention,

a copy of which proposed complaint in intervention

is annexed to said motion and petition coming on

regularly to be heard in open court, Ira D. Orton,

appearing as attorney for the petitioner Percy A.

Robbins, O. D. Cochran appearing as attorney for

plaintiff, and W. A. Gilmore as attorney for the de-

fendant. Whereupon the attorneys for the plaintiff

and defendant having stated in open court that they

had no objection to the filing the said proposed com-

plaint in intervention and the court being fully ad-

vised it is hereby ordered that the said Percy A.

Robbins be made a party to this cause and be al-

lowed to file said proposed complaint in interven-

tion which has been already duly served on the at-

torney for both plaintiff and defendant.

Dated at Nome, Alaska, July 10, 1935.

J. H. S. MORISON,
U. S. District Judge.

[Endorsed] : Piled in the Office of the Clerk of the

District Court of the Territory of Alaska, Second

Division at Nome, Jul. 10, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.

Rec. O & J

Vol. 13, page 178. [15]
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[Title of Court and Cause.]

PETITION AND MOTION FOR LEAVE TO
FILE COMPLAINT IN INTERVENTION

To the Honorable District Court of the Territory

of Alaska, Second Division:

Comes now PERCY A. ROBBINS of Chicago,

Illinois and petitions and moves the Court for an

order granting him leave to file a complaint in

intervention in this action. Said proposed com-

plaint in intervention which petitioner asks leave

to file is annexed to and made a part of this motion

and petition.

This petition and motion is made upon the ground,

that the allegations of said petition show that peti-

tioner is entitled to become a party to this action

and is entitled under the law to file said complaint

in intervention.

At the hearing of this petition, the petitioner

will rely upon and use in support thereof all the

pleadings, papers and proceedings on file and of

record in this action.

LYONS & ORTON
IRA D. ORTON

Attorneys for Percy A. Robbins,

Petitioner.

Service of the foregoing petition and motion and

the proposed complaint in intervention annexed

thereto is hereby admitted this 5th day of July,

1935.

0. D. COCHRAN
Attorney for Plaintiff

WILLIAM A. GILMORE
Attorney for Defendant
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[Endorsed]: Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome. Jul. 5, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy. [16]

PROPOSED COMPLAINT IN INTERVEN-
TION ANNEXED TO AND MADE A PART
OF THE FOREGOING PETITION AND
MOTION.

LYONS & ORTON
IRA D. ORTON

Attorneys for Percy A. Robbins,

Petitioner. [17]

[Title of Court and Cause.]

COMPLAINT IN INTERVENTION.

Comes now PERCY A. ROBBINS and by leave

of Court first had and obtained, files this his com-

plaint in intervention in this action and alleges as

follows

:

1. The defendant CORDOVADO GOLD
DREDGING COMPANY is and was at all times

herein mentioned, a corporation organized and exist-

ing under the laws of the State of Delaware and

engaged in business in the Territory of Alaska,

Second Division.

2. On the 1st day of March, 1935, the defendant

for value received, made, executed and delivered

to the intervener, four certain promissory notes in

words, figures and letters as follows

:
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''$10,000.00 Chicago, Illinois,

March 1st, 1935.

"On or before June 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum
from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to coUect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due June 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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*' $10,000.00 Chicago, Illinois,

March 1st, 1935.

**0n or before September 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. BOBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum
from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money for Attorney's

fees in said suit or action. [18]

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due September 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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''$10,000.00 Chicago, Illinois,

March 1st, 1935.

"On or before October 1st, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. BOBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum

from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able Sinn of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due October 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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'

' $10,000.00 Chicago, Illinois,

March 1st, 1935.

''On or before November 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. BOBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum

from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due November 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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3. Contemporaneously with the execution and

delivery to intervener of said promissory notes, the

said Cordovado Gold Dredging Company made, exe-

cuted, acknowledged and delivered to intervener a

certain mortgage of real and personal property

situated in the Fairhaven Recording District, Ter-

ritory of Alaska, Second Division, a true copy of

which said mortgage is hereto annexed and made a

part of this complaint in intervention and marked

"Exhibit A."

4. Said mortgage was on the day of its date duly

witnessed acknowledged and sworn to by the parties

thereto, in the words and figures as appears in said

copy "Exhibit A", so as to entitle it to be recorded

and also filed for record as a [19] chattel mortgage

and was thereafter on the 27th day of March, 1935,

filed for record in the office of the Recorder of said

Fairhaven Recording District and recorded in the

records of said district and on the same date an exe-

cuted duplicate of said mortgage was filed in the

office of said recorder as a chattel mortgage.

5. At the time of the execution of said mort-

gage the Cordovado Gold Dredging Company was

the owner of the real and personal property de-

scribed therein and still is such owner, and by virtue

of said notes and mortgage securing the same, the

intervener has a first and prior lien on all the real

and personal property described in said mortgage

to secure the payment of said four promissory notes,

6. No part of the principal of said four notes or

any interest thereon has been paid and there is now

due, owing and unpaid thereon, the sum of FORTY
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THOUSAND And No/100 ($40,000.00) Dollars and

interest thereon, as provided in said notes. The in-

tervener is still the owner and holder of said notes

and mortgage and by reason of the non-payment of

the first of said notes due on June 1st, 1935, has

declared and hereby declares all of said notes due

and payable.

7. The receiver appointed in this action has taken

possession of all the real and personal property de-

scribed in plaintiff's complaint all of which is the

same identical property described in said mortgage

and is now actively engaged in mining and operating

the mining claims described therein and extracting

the gold and precious metals therefrom. Said min-

ing claims are valuable only for the placer gold and

precious metals contained therein and by such min-

ing, the substance of the estate is being destroyed

and intervener's security destroyed and rendered

valueless.

8. The order appointing the receiver herein was

made and entered herein without and in excess of

the jurisdiction of this Court and was so made and

entered erroneously and in violation of intervener's

legal and equitable rights as the owner and holder of

said notes and mortgage and also without notice to

or knowledge of the intervener.

9. The intervener alleges the following particu-

lars, wherein said order [20] appointing receiver

is without and in excess of the jurisdiction of the

court and is erroneous.

a. The complaint in this action does not state

facts sufficient to constitute a cause of action
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for the appointment of a receiver.

b. The complaint in this action does not

state sufficient or any grounds for the appoint-

ment of a receiver.

c. The plaintiff in this action has no lien

of any kind on the property of the defendant

described in the complaint.

d. The plaintiff in this action has a plain,

speedy and adequate remedy in the ordinary

course of the law.

e. It does not appear that the plaintiff

in this action has any right, title or interest

in the property described in plaintiff's com-

plaint or any lien thereon.

f . By said order appointing receiver, the in-

tervener is deprived of his mortgage security

for the payment of his said notes wrongfully

and unlawfully and without due process of law.

g. The intervener is a creditor secured by

first and prior mortgage lien on the property

described in plaintiff's complaint and said or-

der appointing receiver wrongfully and unlaw-

fully hinders and delays the intervener in his

right to foreclose his said mortgage and to

recover the possession of the mortgaged per-

sonal property.

h. The effect of the said order appointing

receiver is not to preserve the property de-

scribed in plaintiff's complaint, but to depre-

ciate, wear out said property and to destroy

the substance of the same and render inter-

vener's mortgage security valueless.
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i. Said order appointing receiver is in sub-

stance and e:ffect as to intervener an injunction

restraining him from proceeding according to

law to foreclose his said mortgage and collect

the debt secured thereby to which remedy he is

lawfully entitled. [21]

j. Said order appointing receiver is in sub-

stance and effect an injunction against inter-

vener granted without notice to intervener in

an action to which he was not made a party,

wrongfully and unlawfully restraining and en-

joining intervener from prosecuting an action

to foreclose said mortgage and also from joining

in said action an action to recover possession

of the personal property described in said

mortgage,

k. Said order appointing receiver is the

equivalent of a seizure by attachment of the

said mortgaged personal property without the

payment or tender to the intervener mortgagee,

the amount of the mortgage debt and interest

or depositing the amount thereof with the re-

corder of the said Fairhaven Recording District

or precinct, which was not done.

1. Said order appointing receiver is in excess

of the jurisdiction of the court and erroneous

in that the defendant is a foreign corporation.

m. Said order appointing receiver is in

excess of the jurisdiction of the court and erro-

neous in authorizing and directing the receiver,

to take possession of the said real and personal

property under mortgage to intervener.
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n. Said order appointing receiver is in ex-

cess of the jurisdiction of the court in author-

izing and directing the receiver to operate the

said real and personal property under mortgage

to intervener and to mine said mining property

under mortgage to intervener.

WHEREFORE intervener moves and prays the

court that said order appointing receiver be vacated

and set aside.

LYONS & ORTON
IRA D. ORTON

Attorneys for Intervener [22]

United States of America,

Territory of Alaska,

Second Division.—ss.

IRA D. ORTON being first duly sworn, says:

I am the Attorney for Percy A. Robbins, the in-

tervener named in the foregoing complaint in

intervention I have read said complaint in inter-

vention and know its contents and the same is true

as I verily believe. The reason why this verification

is made by affiant instead of said Percy A. Robbins

in person, is because said Percy A. Robbins is a

non-resident of and absent from the Territory of

Alaska.

IRA D. ORTON

Subscribed and sworn to before me, this 5th day

of July, 1935.

[Seal] RUTH WALSH
Notary Public in and for the Territory of Alaska,

residing at Nome, Alaska. My commission ex-

pires July 5, 1936.
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"EXHIBIT A"

MORTGAGE OF REAL AND PERSONAL
PROPERTY

THIS MORTGAGE OF REAL AND PER-

SONAL PROPERTY, made and executed this 1st

day of March, 1935, by CORDOVADO GOLD
DREDGING COMPANY, a Delaware corporation

entitled to do business in the Territory of Alaska,

party of the first part, Mortgagor and PERCY A.

ROBBINS, party of the second part, Mortgagee,

WITNESSETH:
That for and in consideration of the sum of Ten

Dollars ($10.00) and other valuable considerations,

receipt of which is hereby acknowledged, the party

of the first part has sold, assigned, transferred and

conveyed and does by these presents sell, assign,

transfer and convey to the party of the second

part the following described real and personal

property situate in the Fairhaven Recording Dis-

trict, Territory of Alaska, Second Division:

PERSONAL PROPERTY
All that certain personal property purchased by

Keith Roberts at United States Marshal's sale on

the 2d day of August, 1933, under execution issued

[23] out of the District Court for the Territory

of Alaska, Second Division, in that certain action

in said court entitled "J. S. Stangroom, plaintiff,

vs. A. V. Cordovado and Cordovado Gold Dredging

Company, Defendants, No. 3188" said personal

property is more particularly described in United

States Marshal's Bill of Sale issued on the 7th day

of August, 1933, and recorded in Book 66^ at pages



ReinJiold Newherg et al. 45

297 and 298, of the records of the Fairhaven Re-

cording District, Territory of Alaska, Second Divi-

sion. Also all additional personal property and

mining equipment which the party of the first part

may acquire in conducting its mining operations on

the placer claims and ditch system hereinafter

described.

REAL PROPERTY
All those certain placer mining claims and other

property situates in the Fairhaven Recording Dis-

trict, Territory of Alaska, Second Division, desig-

nated and described as follov^s

:

Placer mining claims known and designated as

:

"No. 12" Below Hannum Bench or Old Chan-

nel"

"No. 13" Below Hannum or Badger Bench"

"No. 14" Below Hannum or Black Gold Bench"

"Utica Association of 160 acres"

"No. 7 Below Hannum"
"No. 7 Bench Below Hannum"
"No. 8 Below Hannum"
"No. 8 Bench Below Hannum"
"No. 5% Bench Below Pinnell, left limit"

"No. 9 Bench Below Hannum"
"No. 6 Bench Below Pinnell, left limit"

"No. 7 Bench Below Pinnell, left limit"

"No. 8 Below Pinnell"

"Homestake"

"Discovery on Pinnell Creek"

"Discovery Bench No. 1 on Pinnell Creek"

"Discovery Bench No. 2"

"No. IV2 Below Discovery on Pinnell"

"No. 3 Bench"
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''No. 1 Below Discovery on Pinnell"

"No. 21/2 Below Discovery on Pinnell", ''No. 4

Bench", "No. 41/2 Bench", "Nos. 4, 5, 6, 9

and 9 Fraction Below Hannum on the Inma-

chiik River"

"No. 5 Bench below Discovery on Pinnell"

Also "Nos. 1, 2, 3, Nash Fraction, also known as

No. 5 and 5I/2 Below Pinnell on the Inma-

chuk River"

"Nos. 4 and 5 Below Pinnell on the Inmachuk

River '

'

"Nos. 1, 2, 3, 4 and 5 Above Hannum, patented

claims, on the Inmachuk River"

"No. 4 Bench Below Pinnell on the Inmachuk

River"

"Dashley Group" composed of the "Sun-

flower ", " Superior ", " Rainbow '

', and
'

' Little

Rainbow" claims, "Polar Bear Group" com-

posed of "Polar Bear" "Arctic" "North

Star" "Eagle" and "Good Luck Bench" all

on the Inmachuk River; the ditch and water

rights known as the Fairhaven Ditch which

extends from Imruk Lake to the mining

claims above named, with all laterals,

branches, extensions and siphons appurten-

ant to said ditch system and all the water

rights to the water flowing through said ditch

system." [24]

This instrument is intended as a mortgage to se-

cure the payment of four (4) certain promissory

notes bearing even date herewith and executed by
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the party of the first part and payable to the party

of the second part or his order. Said four promis-

sory notes are in words and figures as follows

:

"$10,000.00 Chicago, Illinois,

March 1st, 1935.

"On or before June 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum
from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due June 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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''$10,000.00 Chicago, Illinois,

March 1st, 1935.

*'0n or before September 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. BOBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum
from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary. '^

Due September 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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'

' $10,000.00 Chicago, Illinois,

March 1st, 1935.

"On or before October 1st, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. BOBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum

from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due October 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.

[25]



50 Percy A, Bobbins vs.

*' $10,000.00 Chicago, Illinois,

March 1st, 1935.

"On or before November 1, 1935, after date,

without grace, the undersigned promises to pay

to the order of PERCY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum

from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible, at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able siun of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due November 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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And if the party of the first part shall fully pay

all said promissory notes and interest thereon when

the same fall due, this instrument shall be void,

otherwise it shall be in full force and effect, and may

be foreclosed in any court of competent jurisdiction.

If any of said notes or any interest thereon be not

paid when due, all of said notes remaining unpaid

shall become immediately due and payable.

Party of the first part agrees and promises to do

the annual labor required by law on all of said

placer claims that are not patented, without any ex-

pense to second party. In event said first party

shall fail or refuse to perform said assessment work,

the party of the second part may enter on said

premises and perform the same, but shall be under

no obligation to do so ; and in the event the party of

the second part does perform said assessment work

under the provisions of this agreement, the cost

thereof shall be added to and become a part of the

indebtedness hereby secured, and be repayable with

interest thereon at the rate of six per cent per

{\nnimi by party of the first part to party of the

second part.

Party of the first part further agrees to keep all

said property hereby mortgaged at all times free

from all liens of every kind and to permit the party

of the second part free access to said premises to

post thereon notices of non-liability for liens of all

kinds, and party of the first part hereby grants per-

mission to party of the second part to post on said

premises during the existence of this mortgage all

lawful notices whatever. [26]
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In any suit that may be commenced to foreclose

this mortgage a reasonable attorney's fee shall be

allowed to plaintiff in said suit.

If the first party commit any breach of this mort-

gage agreement, foreclosure thereof may be had im-

mediately.

IN WITNESS WHEREOF the party of the first

part has caused this instrument to be executed in its

corporate name and sealed with its corporate seal

by its President and attested by its Secretary, by

authority of the Board of Directors of said Cor-

poration, at the City of Chicago, State of Illinois,

this 1st day of March, 1935.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary.

[Corporate Seal]

Signed, sealed and delivered in the presence of:

H. S. RILEY,
CARL DREUTZER.

State of Illinois,

County of Cook—ss.

On this 1st day of March, 1935, before me, the

undersigned, a Notary Public for the State of Illi-

nois, residing in the City of Chicago, personally ap-

peared A. V. Cordovado and Wm. A. Smith, to me

personally known to be the same identical persons

who respectively executed and attested the foregoing

instrument in the name of Cordovado Gold Dredg-

ing Company, as President and Secretary respect-
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ively thereof, and they acknowledged to me that they

executed and attested the same in the name of said

Cordovado Gold Dredging Company as its free act

and deed, for the uses and purposes therein men-

tioned; and said A. V. Cordovado and Wm. A.

Smith, being by me each first duly sworn on oath

stated that they are respectively the President and

Secretary of said Cordovado Gold Dredging Com-

pany, and that they executed the foregoing mort-

gage in the name of said Cordovado Gold Dredging

Company, by authority and direction of the Board

of Directors of said Cordovado Gold Dredging Com-

pany, and affixed its corporate seal thereto by like

authority, and that the seal affixed thereto is the

genuine corporate seal of said corporation, Cordo-

vado Gold Dredging Company.

A. V. CORDOVADO,
WM. A. SMITH. [27]

Subscribed and sworn to before me this 1st day of

March, 1935.

[Seal of Notary] PEARLE M. NIGHTSER,
Notary Public for the State of Illinois, residing at

Chicago. My commission expires August 17,

1937.

State of Illinois,

Cook County—ss.

A. V. Cordovado and Wm. A. Smith, being each

first duly sworn say : That they are respectively the

President and the Secretary of Cordovado Gold

Dredging Company, the corporation that executed

the foregoing Mortgage of personal property; that
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the same is made in good faith to secure the amount

named therein, and without any design to hinder,

delay or defraud creditors.

A. V. CORDOVADO,
WM. A. SMITH.

Subscribed and sworn to before me this 1st day

of March, 1935.

[Seal of Notary] PEARLE M. NIGHTSER,
Notary Public for the State of Illinois, residing at

Chicago. My commission expires August 17,

1937.

State of Illinois,

County of Cook—ss.

PERCY A. ROBBINS, being first duly sworn on

oath says: That he is the party of the second part,

Mortgagee, named in the foregoing mortgage; that

said mortgage is made in good faith to secure the

amount named therein, and without any design to

hinder, delay or defraud creditors.

PERCY A. ROBBINS.

Subscribed and sworn to before me this 1st day

of March, 1935.

[Seal of Notary] PEARLE M. NIGHTSER,
Notary Public for the State of Illinois, residing at

Chicago. My commission expires August 17,

1937.

[Endorsed] : Filed in the Office of the Clerk of the

District Court for the Territory of Alaska, Second

Division at Nome, Jul. 10, 1935. Aimer Rydeen,

Clerk. By Norvin W. Lewis, Deputy. [28]
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[Title of Court and Cause.]

ANSWER.

Comes now defendant, Cordovado Gold Dredging

Company, a Corporation, and for answer to plain-

tiff's complaint, admits, denies and alleges as fol-

lows:

1. Answering Paragraph I of Plaintiff's com-

plaint, defendant admits the same.

2. Defendant admits the allegation to Para-

graph II, thereof.

3. Answering Paragraph III, thereof, defendant

admits that plaintiff loaned to defendant's president

and general manager said sum of $2500., on said

date for the use and benefit of said defendant on the

mining property mentioned therein.

4. Defendant admits that demand for payment

of said sum of money has been made and that the

same has not been paid by defendant.

5. Answering Paragraph V thereof, defendant

admits that it is indebted to a large number of other

creditors for various sums of money, and that there

are claims and demands against it and mortgage

claims against its property in excess of $75,000.00,

and that among said creditors is one P. A. Bobbins,

who holds a mortgage on all its real and personal

property; and further admits that said P. A. Rob-

bins is threatening to foreclose and sell the assets

of said corporation. Further answering said Para-

graph, it admits that principally on account of liti-
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gation with said P. A. Bobbins, during the past two

years, it has been unable to pay its debts and is

unable to do so now, and is in imminent danger of

insolvency.

WHEREFOEE, defendant prays the Court that

the Court continue the receiver heretofore appointed

by the Court, and in possession of defendant's prop-

erty, to protect the same and to mine and operate

the same until all of its creditors, including the

plaintiff and said P. A. Robbins, are paid and their

claims and demands are satisfied in full.

WILLIAM A. GILMORE,
Attorney for Defendant. [29]

United States of America,

District of Alaska,

Second Division—ss.

William A. Gilmore, being first duly sworn on

oath, deposes and says : That he is the attorney for

the defendant in the above entitled action; that he

has prepared and read the above and foregoing

answer, knows the contents thereof, and the same

is true as he verily believes ; that affiant makes this

verification for and on behalf of defendant cor-

poration, for the reason that all of the officers of

said corporation are without the jurisdiction of the

Court.

WILLIAM A. GILMORE
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Subscribed and sworn to before me this 22d day

of July, 1935.

[Seal] O. D. COCHRAN
Notary Public in and for the Territory of Alaska,

residing at Nome. My commission expires June

27, 1936.

Service by receipt of copy this 22 day of July,

1935.

O. D. COCHRAN
Attorney for Plf.

CARL DREUTZER and

IRA D. ORTON
Attorneys for Intervener Robbins.

[Endorsed]: Filed in the Office of the Clerk of

the District Court for the Territory of Alaska, Sec-

ond Division at Nome Jul. 26, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.

[Title of Court and Cause.]

NOTICE.

To: Reinhold Newberg, plaintiff and to O. D.

Cochran, Esq., his attorney, and to Percy A.

Robbins, intervener, and Messrs. Ira D. Orton

and Carl Dreutzer, his attorneys:

YOU, AND EACH OF YOU, PLEASE TAKE
NOTICE that I am associating with me [30] as

attorney for the defendant, Cordovado Gold Dredg-

ing Company, a corporation, Attorney Leroy M.
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Sullivan, and you are directed hereafter to serve

upon him for said defendant all pleadings and

other papers in this action.

Dated at Nome, Alaska, this 26th day of July,

1935.

WILLIAM A. GILMORE
Attorney for Cordovado Gold

Dredging Company.

Receipt of copy admitted at Nome, Alaska, the

27th day of July, 1935.

O. D. COCHRAN
Attorney for Plf.

CARL DREUTZER
Attorneys for Percy A. Robbins

[Endorsed] : Filed in the office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome Jul. 29, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.

MINUTES OF COURT.

MONDAY, JULY 1, 1935. 11 A.M.

Judge J. H. S. Morison, presiding.

Upon the convening of Court the following pro-

ceedings were had.

#3239 Civil. Reinhold Newberg vs. Cordovado

Gold Dredging Company.

Plaintiff present in person and by counsel, O. D.

Cochran.

Defendant represented in court by William A.

Gihnore, its attorney.
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M.O. Motion for a Receiver granted and John

F. Devine appointed Receiver and bond to be fur-

nished in amount of $10,000.00.

Whereupon Court adjourned until Friday, July 5,

1935 at 10 A.M.

WEDNESDAY, JULY 10, 1935.

Judge J. H. S. Morison, presiding.

Upon the convening of Court the following pro-

ceedings were had.

#3239 Civil.—Reinhold Newberg vs. Cordovado

Gold Dredging Company.

M.O. The Petition and Motion for leave to file

Complaint in Intervention presented to the Court by

Ira D. Orton, counsel for Intervener P. A. Robbins

and agreed to by O. D. Cochran, counsel for Plaintiff

and William A. Gilmore, counsel for Defendant is

granted and so ordered.

M.O. Complaint in Intervention ordered filed this

day, July 10, 1935.

Whereupon Court adjourned until Friday, July

12, 1934 at 10 A.M. [31]

FRIDAY, JULY 26, 1935. 10 A.M.

Judge J. H. S. Morison, presiding.

Upon the convening of Court the following pro-

ceedings were had.
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#3239 Civil—Reinhold Newberg vs. Cordovado

Gold Dredging Company, P. A. Bobbins, Inter-

vener.

M.O. Time for hearing Motion filed by Mr. Orton

and July 19, 1935 taken under advisement until

Monday July 29, 1935 at 10 A.M.

Whereupon Court adjourned until Monday July

29, 1935 at 10 A.M.

MONDAY, JULY 29, 1935 10 A.M.

Judge J. H. S. Morison, presiding.

Upon the convening of Court the following pro-

ceedings were had.

#3239 Civil—Reinhold Newberg vs. Cordovado

Gold Dredging Company, P. A. Bobbins, Inter-

vener.

M.O. Hearing of Motion presented by Mr. Orton

on July 19, 1935 set for August 9, 1935 at lO.A.M.

Whereupon Court adjourned until Tuesday July

30, 1935 at 10 A.M.

FBIDAY, AUGUST 2, 1935 10 A.M.

Judge J. H. S. Morison, presiding.

Upon the convening of Court the following pro-

ceedings were had.

#3239 Civil—Beinhold Newberg vs. Cordovado

Gold Dredging Company, Percy A. Bobbins, Inter-

vener.
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M.O. Bill of Exceptions agreed to by all parties is

ordered settled. Intervener Robbins has permission

to withdraw Bill of Exceptions to engross and be

presented to the Court for signature on Monday,

August 5, 1935 at 10 A.M.

Whereupon Court adjourned until Saturday, Aug-

ust 3d, 1935 at 10 A.M.

SATURDAY, AUGUST 3, 1935 10 A.M.

Judge J. H. S. Morison, presiding.

Upon the convening of Court the following pro-

ceedings were had.

#3239 Civil—Reinhold Newberg vs. Cordovado

Gold Dredging Company, Percy A. Robbins, Inter-

vener.

M.O. Bill of Exceptions presented and signed as

engrossed and Clerk of Court directed to Refile

same this date.

Whereupon Court adjourned until Friday, Aug-

ust 9, 1935 at 10 A.M. [32]

After the introduction in evidence by the inter-

vener of the foregoing pleadings, papers and pro-

ceedings the plaintiff by its Attorney, O. D. Cochran

presented to the court a statement signed by Wil-

liam A. Gilmore attorney for defendant, which was

filed herein o^ August 16, 1935, and which is in

words and figuius as follows:
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[Title of Court and Cause.]

STATEMENT OF WILLIAM A. GILMORE
Comes now WILLIAM A. GILMORE, the attor-

ney for the defendant Cordovado Gold Dredging

Company, and makes the following statement to

be made a part of the record in said cause

:

I am the attorney for the said defendant in the

above entitled action. That on the 1st day of July,

1935, I filed herein a written appearance for the

said defendant; that upon said day I was person-

ally present in open court when a motion for the

appointment of a Receiver in said action was pre-

sented to the court by the plaintiff through his at-

torney O. D. Cochran. That at said time and on

behalf of the said defendant I consented to the

appointment of such receiver by the court, and

recommended to the court the appointment of John

F. Devine, and the said John F. Devine was there-

upon appointed by the court as such receiver.

Dated this the 27th day of July, 1935.

WILLIAM A. GILMORE
Attorney for Defendant Cordovado

Gold Dredging Company.

[Endorsed] : Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome Aug. 16, 1935. Aimer Rydeen,

Clerk, by Norvin W. Lewis, Deputy.
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At the time the statement of William A. Gilmore

was presented and filed the Court during the hear-

ing on August 16, 1935, made the following minute

order: [33]

"M. O. The minutes of the Court for July 1,

1935 were corrected to read as follows: Wil-

liam A. Gilmore, attorney for defendant Cordo-

vado Gold Dredging Company made the follow-

ing statement in Open Court : I am the attorney

for the Cordovado Gold Dredging Company

the said defendant in the above entitled action

;

that on the 1st day of July, 1935, I filed herein

a written appearance for said defendant; That

on behalf of said defendant Cordovado Gold

Dredging Company I hereby consent to the ap-

pointment of a receiver herein by the Court

and recommend to the Court that John F. De-

vine be appointed such receiver."

The intervener also introduced in evidence certi-

fied copies of Mortgage of Real and Personal Prop-

erty, Cordovado Gold Dredging Company to Percy

A. Bobbins and Deed A. V. Cordovado and/or At-

tilio V. Cordovado to Cordovado Gold Dredging

Company with endorsements showing dates of re-

cording in words and figures as follows

:
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MORTGAGE OF REAL AND PERSONAL
PROPERTY

THIS MORTGAGE OF REAL AND PER-
SONAL PROPERTY, made and executed this 1st

day of March, 1935, by CORDOVADO GOLD
DREDGING COMPANY, a Delaware corporation

entitled to do business in the Territory of Alaska,

party of the first part. Mortgagor and PERCY A.

ROBBINS, party of the second part. Mortgagee,

WITNESSETH:
That for and in consideration of the sum of Ten

Dollars ($10.00) and other valuable considerations,

receipt of which is hereby acknowledged, the party

of the first part has sold, assigned, transferred and

conveyed and does by these presents sell, assign,

transfer and convey to the party of the second

part [34] the following described real and personal

property situate in the Fairhaven Recording Dis-

trict, Territory of Alaska, Second Division:

PERSONAL PROPERTY
All that certain personal property purchased by

Keith Roberts at United States Marshal's sale on

the 2d day of August, 1933, under execution issued

out of the District Court for the Territory

of Alaska, Second Division, in that certain action

in said court entitled "J. S. Stangroom, plaintiff,

vs. A. V. Cordovado and Cordovado Gold Dredging

Company, Defendants, No. 3188" said personal

property is more particularly described in United

States Marshal's Bill of Sale issued on the 7th day

of August, 1933, and recorded in Book 66^ at pages
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297 and 298, of the records of the Fairhaven Re-

cording District, Territory of Alaska, Second Divi-

sion. Also all additional personal property and

mining equipment which the party of the first part

may acquire in conducting its mining operations on

the placer claims and ditch system hereinafter

described.

REAL PROPERTY
All those certain placer mining claims and other

property situated in the Fairhaven Recording Dis-

trict, Territory of Alaska, Second Division, desig-

nated and described as follows

:

Placer mining claims known and designated as

:

''No. 12" Below Hannum Bench or Old Chan-

nel"

''No. 13" Below Hannum or Badger Bench"

''No. 14" Below Hannum or Black Gold Bench"
"Utica Association of 160 acres"

"No. 7 Below Hannum"
"No. 7 Bench Below Hannum"
"No. 8 Below Hannum"
"No. 8 Bench Below Hannum"
"No. 51/2 Bench Below Pinnell, left limit"

"No. 9 Bench Below Hannum"
"No. 6 Bench Below Pinnell, left limit"

"No. 7 Bench Below Pinnell, left limit"

"No. 8 Below Pinnell" [35]

"Homestake"

"Discovery on Pinnell Creek"

"Discovery Bench No. 1 on Pinnell Creek"
"Discovery Bench No. 2"

"No. 11/2 Below Discovery on Pinnell"

"No. 3 Bench"
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''No. 1 Below Discovery on Pinnell"

"No. 21/2 Below Discovery on Pinnell", "No. 4

Bench", "No. 41/2 Bench", "Nos. 4, 5, 6, 9

and 9 Fraction Below Hannum on the Imna-

chuk River"

"No. 5 below Discovery on Pinnell"

Also "Nos. 1, 2, 3, Nash Fraction, also known as

No. 5 and 5I/2 Below Pinnell on the Inma-

chuk River"

"Nos. 4 and 5 Below Pinnell on the Inmachuk

River"

"Nos. 1, 2, 3, 4 and 5 Above Hanniim, patented

claims, on the Inmachuk River"

"No. 4 Bench Below Pinnell on the Inmachuk

River '

'

"Dashley Group" composed of the "Sun-

flower", "Superior", "Rainbow", and "Little

Rainbow" claims, "Polar Bear Group" com-

posed of "Polar Bear" "Arctic" "North

Star" "Eagle" and "Good Luck Bench" all

on the Inmachuk River; the ditch and water

rights known as the Fairhaven Ditch which

extends from Imruk Lake to the mining

claims above named, with all laterals,

branches, extensions and siphons appurten-

ant to said ditch system and all the water

rights to the water flowing through said ditch

system."

This instrument is intended as a mortgage to se-

cure the payment of four (4) certain promissory

notes bearing even date herewith and executed by
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the party of the first part and payable to the party

of the second part or his order. Said four promis-

sory notes are in words and figures as follows

:

** $10,000.00 Chicago, Illinois,

March 1st, 1935.

a.On or before June 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money [36] of the

United States of America, of the present stand-

ard value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum

from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due June 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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'

' $10,000.00 Chicago, Illinois,

March 1st, 1935.

"On or before September 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum
from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able smn of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due September 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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''$10,000.00 Chicago, Illinois,

March 1st, 1935.

"On or before October 1st, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. BOBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money [37] of the

United States of America, of the present stand-

ard value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum

from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due October 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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''$10,000.00 Chicago, Illinois,

March 1st, 1935.

''On or before November 1, 1935, after date,

without grace, the undersigned promises to pay

to the order of PERCY A. BOBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum

from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible, at tlie

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

COEDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due November 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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And if the party of the first part shall fully pay

all said promissory notes and interest thereon when

the same fall due, this instrument shall be void, [38]

otherwise it shall be in full force and effect, and may
be foreclosed in any court of competent jurisdiction.

If any of said notes or any interest thereon be not

paid when due, all of said notes remaining unpaid

shall become immediately due and payable.

Party of the first part agrees and promises to do

the annual labor required by law on all of said

placer claims that are not patented, without any ex-

pense to second party. In event said first party

shall fail or refuse to perform said assessment work,

the party of the second part may enter on said

premises and perform the same, but shall be under

no obligation to do so ; and in the event the party of

the second part does perform said assessment work

under the provisions of this agreement, the cost

thereof shall be added to and become a part of the

indebtedness hereby secured, and be repayable with

interest thereon at the rate of six per cent per

annum by party of the first part to party of the

second part.

Party of the first part further agrees to keep all

said property hereby mortgaged at all times free

from all liens of every kind and to permit the party

of the second part free access to said premises to

post thereon notices of non-liability for liens of all

kinds, and party of the first part hereby grants per-

mission to party of the second part to post on said

premises during the existence of this mortgage all

lawful notices whatever.
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In any suit that may be commenced to foreclose

this mortgage a reasonable attorney's fee shall be

allowed to plaintiff in said suit.

If the first party commit any breach of this mort-

gage agreement, foreclosure thereof may be had im-

mediately.

IN WITNESS WHEREOF the party of the first

part has caused this instrument to be executed in its

corporate name and sealed with its corporate seal

by its President and attested by its Secretary, by

authority of the Board of Directors of said Cor-

poration, at the City of Chicago, State of Illinois,

this 1st day of March, 1935.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary.

[Corporate Seal]

Signed, sealed and delivered in the presence of:

H. S. RILEY,
CARL DREUTZER [39]

State of Illinois,

County of Cook—ss.

On this 1st day of March, 1935, before me, the

undersigned, a Notary Public for the State of Illi-

nois, residing in the City of Chicago, personally ap-

peared A. V. Cordovado and Wm. A. Smith, to me

personally known to be the same identical persons

who respectively executed and attested the foregoing

instrument in the name of Cordovado Gold Dredg-

ing Company, as President and Secretary respect-
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ively thereof, and they acknowledged to me that they

executed and attested the same in the name of said

Cordovado Gold Dredging Company as its free act

and deed, for the uses and purposes therein men-

tioned; and said A. V. Cordovado and Wm. A.

Smith, being by me each first duly sworn on oath

stated that they are respectively the President and

Secretary of said Cordovado Gold Dredging Com-

pany, and that they executed the foregoing mort-

gage in the name of said Cordovado Gold Dredging

Company, by authority and direction of the Board

of Directors of said Cordovado Gold Dredging Com-

pany, and affixed its corporate seal thereto by like

authority, and that the seal affixed thereto is the

genuine corporate seal of said corporation, Cordo-

vado Gold Dredging Company.

A. V. CORDOVADO,
WM. A. SMITH.

Subscribed and sworn to before me this 1st day of

March, 1935.

[Seal of Notary] PEARLE M. NIGHTSER,
Notary Public for the State of Illinois, residing at

Chicago. My commission expires August 17,

1937.

State of Illinois,

Cook County—ss.

A. V. Cordovado and Wm. A. Smith, being each

first duly sworn say : That they are respectively the

President and the Secretary of Cordovado Gold

Dredging Company, the corporation that executed

the foregoing Mortgage of personal property; that
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the same is made in good faith to secure the amoimt

named therein, and without any design to hinder,

delay or defraud creditors.

A. V. CORDOVADO,
WM. A. SMITH.

Subscribed and sworn to before me this 1st day

of March, 1935.

[Seal of Notary] PEARLE M. NIGHTSER,
Notary Public for the State of Illinois, residing at

Chicago. My commission expires August 17,

1937. [40]

State of Illinois,

County of Cook—ss.

PERCY A. ROBBINS, being first duly sworn on

oath says: That he is the party of the second part,

Mortgagee, named in the foregoing mortgage; that

said mortgage is made in good faith to secure the

amount named therein, and without any design to

hinder, delay or defraud creditors.

PERCY A. ROBBINS.

Subscribed and sworn to before me this 1st day

of March, 1935.

[Seal of Notary] PEARLE M. NIGHTSER,
Notary Public for the State of Illinois, residing at

Chicago. My commission expires August 17,

1937.
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Filed for Record March 26, 1935 at 8 A.M.

'clock.

RONALD L. GILLIS Rec.

By MARIE GILLIS.

United States of America,

Territory of Alaska,

Second Division,

Fairhaven Recording Precinct—ss.

I, Ronald L. Gillis, United States Commissioner

and ex-Officio Recorder of the Fairhaven Record-

ing Precinct, in the Second Division of said Terri-

tory do hereby certify that I have compared the

foregoing copy of mortgage of real and personal

property with the record thereof in Vol. 69 at page

245 of the records of said Fairhaven Recording

District and the same is a true and correct tran-

script of said record and the whole thereof. I fur-

ther certify that said mortgage was filed in my office

as such recorder as a real estate mortgage on March

26th, 1935 and thereupon recorded in Vol. 69 page

245 of the records of said Recording District as a

real estate mortgage.

I further certify that the executed original of

said mortgage of real and personal property was

filed for record in the office of the recorder of said

Recording Precinct as a chattel mortgage on March

26th, 1935 and said original mortgage is still on

file in the chattel mortgage files of said Recording

Precinct as a chattel mortgage.
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In testimony whereof, I have hereunto set my
hand and affixed my official seal, the 1st day of

August, 1935.

[Seal] RONALD L. GILLIS
U. S. Commissioner and Ex-Officio Recorder. Fair-

haven Recording Precinct. [41]

[Endorsed] : Offered in evidence by intervener

and filed in the Office of the Clerk of the District

Court of the Territory of Alaska, Second Division

at Nome Aug. 15, 1935. Aimer Rydeen, Clerk, by

Norvin W. Lewis, Deputy.

#14734

DEED.
This Indenture, Witnesseth that the grantor,

Attilio V. Cordovado, sometimes known as A. V.

Cordovado and/or Attillio V. Cordovado, of Nome,

Alaska, in consideration of Ten ($10.00) Dollars,

and other good valuable considerations, to the

grantor in hand paid, by the grantee herein, the

receipt and sufficiency of which considerations is

hereby acknowledged, does hereby convey, quit

claim, grant, remise, release and alien unto the

Cordovado Gold Dredging Co., a corporation of

Delaware, all right, title and interest in and to the

following described real estate, interests and claims,

together with improvements and appurtenances

thereon or thereunto belonging, or in anywise ap-

pertaining, including all water rights, situated in

the Fairhaven Mining District, Seward Peninsula,
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of Alaska, intending hereby to convey, quit claim,

grant, remise, release and alien unto the grantee,

all and every the titles, rights, powers, claims and

interests of every name, nature or description now

owned by and vested in the grantor, appearing by

the records of the Recorder of the Fairhaven Min-

ing District, at Candle, Alaska, and by deeds re-

corded simultaneously herewith, to have and to

hold unto the grantee, its successors and assigns,

absolutely and forever;

Parcel 1.

The No. Twelve (12) Below Hannum Bench or

Old Channel on Inmachuck, acquired by grantor

on November 15, 1914, by deed from G. H. Ferbert,

recorded on page 224 in volume 51,

Parcel 2.

The No. Thirteen (13) Below Hannum Bench or

Badger Bench, and the No. Fourteen (14) Below

Hannum Bench or Black Gold Bench, both on In-

machuck, and acquired by grantor on November 2,

1921, by deed from Emil G. Pasteris, recorded on

page 136 of volume 36, [42]

Parcel 3.

The Utica 160 Acres Placer Mining Claim, the No.

Seven (7) Below Hannum, the No. Seven (7) Bench

Claim Below the Mouth of Hannum, the No. Eight

(8) Below Hannum, the No. Eight (8) Bench Claim

Below Hannum, the No. Nine (9) Bench Below

Hannum, the No. Five and one-half (5I/2) Bench

Claim below Pinnell on the Left Limit, the No, Six
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(6) Bench Claim Below Pinnell on the Left Limit,

the No. Seven (7) Bench Claim Below Pinnell on the

Left Limit. The No. Eight (8) Bench Below Pinnell.

The Homestake, all on Inmachuck River, and

Discovery, Discovery Bench No. one (1) Discovery

Bench No. Two (2). No. One and one-half (1%)
Below Discovery, Discovery No. Three (3) Bench,

No. One (1) Below Discovery, No. Two and one-

half (21/2) Below Discovery, No. Four (4) Bench

Below Discovery, No. Four and one-half (4i/^)

Bench Below Discovery, No, Five (5) Bench Below

Discovery, No. Two (2) Below, No. Three (3) Be-

low, and No. Four (4) Below, all on Pinnell River,

acquired by grantor on March 15, 1924 by deed from

Aurelio Garau, recorded on page 94 of volume 66,

Parcel 4.

The No. Four (4) Below Hannum, The No. Five

(5) Below Hannum, The No. Six (6) Below Han-

num, The No. Nine (9) Below Hannum, the No.

Nine (9) Fraction Below Hanum, The No. One (1)

Below Pinnell, The No. Two (2) Below Pinnell,

The No. Three (3) Below Pinnell, and The Nash

Fraction, or No. Five and one-half (5I/2) Below

Pinnell, all on Inmachuck River, acquired by

grantor on April 24, 1920, by deed from Herbert

L. Stull, recorded on page 108 of Volume 61,

Parcel 5.

The No. Four (4) and No. Five (5) Below Pin-

nell on Inmachuck, acquired by grantor on Janu-

ary/ 18, 1926, by deed from Annie H. Peterson,
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Parcel 6.

The No. One (1), No. Two (2), No. Three (3),

No. Four (4) and No. Five (5) Above Hannum

or Imnachuck, patented claims, acquired by grantor

on October 25, 1930 and on October 23, 1930, by

deed from Frank Mulfatti and by deed from Emil

G. Pasteris, [43]

Parcel 7.

The No. Four (4) Bench Below Pinnell on Inma-

chuck, acquired by grantor on December 10, 1929

by deed from Mary Roust,

Parcel 8.

The No. Five (5) Bench Below Pinnell on Inma-

chuck, acquired by grantor on October 7, 1918, by

deed from John Grant,

Parcel 9.

The Dashley Group (Sun Flur, Superior, Rain-

bow, and Little Rainbow) and the Polar Bear Claims

(Polar Bear, Arctic, North Star, Eagle and Good

Luck Bench), on Inmachuck, acquired on Novem-

ber 10, 1930, by the grantor, by deed from C. A.

Calame, and by Boris Magids and Frank G. Henry

on October 23, 1930,

Also.

The Fairhaven Ditch and Water Right from Imu-

ruk Lake, formerly owned by Fairhaven Water Co.,

a Main Corporation, the location of which is re-

corded in Volume 30, page 55, acquired by grantor

on March 5, 1924, by deed from Aurelio Garau,

recorded on page 94, of Volume 66.
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In Witness Whereof, Attilo V. Cordovado, the

grantor, has hereunto set his hand and affixed his

seal, at Chicago, Illinois, this 25th day of May,

A. D. 1932.

[Seal] ATTILO V. CORDOVADO
In the presence of

NOEMAN C. STINES
WM. A. SMITH
Witnesses

State of Illinois,

County of Cook.—ss.

I, Benjamin S. Mesirow a Notary Public in and

for said County in the State aforesaid. Do Hereby

certify that Attilo V. Cordovado, sometimes known

as A. V. Cordovado and/or Attilo V. Cordovado,

personally known to me to be the same person whose

name is subscribed to the foregoing instrument, ap-

peared before me this day in person, and acknowl-

edged that he signed, sealed and delivered the said

instrument as his free and voluntary act, for the

uses and purposes therein [44] set forth.

Given under my hand and Notarial Seal, this

25th day of May, A. D. 1932.

[Notarial Seal] BENJAMIN S. MESIROW
Notary Public

Filed for record June 27, 1932, 5 P. M.

R. L. GILLIS, Recorder

By HELEN ESCHOLT
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United States of America,

Territory of Alaska,

Second Division,

Fairliaven Recording Precinct.—ss.

I, Ronald L. Gillis, U. S. Commissioner for the

Territory of Alaska, and Ex-Officio Recorder of the

Fairhaven Recording Precinct, in the Second Divi-

sion of said Territory, do hereby certify that I have

compared the foregoing with that certain Deed re-

corded in Volmne No. QQ, at page 219 of the Records

of said Recording Precinct, and that the same is a

true and correct transcript therefrom and of the

whole of said instrument.

In testimony whereof, I have hereunto set my
hand and affixed my official seal, the 1st day of

August, 1935.

[Seal] RONALD L. GILLIS
U. S. Commissioner and Ex-Officio Recorder

[Endorsed]: Offered in evidence by Intervener

and filed in the Office of the Clerk of the District

Court of the Territory of Alaska, Second Division

at Nome Aug. 16, 1935. Aimer Rydeen, Clerk, by

Norvin W. Lewis, Deputy.

The foregoing are all the papers, pleadings and

proceedings on file and of record in this action on

August 16th, 1935, at the time of the hearing of

the motion to set aside and vacate the order ap-

pointing receiver except the following:
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1. The bill of exceptions settled and filed herein

on August 3, 1935, which is omitted as all the

papers, pleadings and proceedings contained in said

bill of exceptions are also set forth herein.

2. The appeal papers on the appeals from the

order appointing receiver [45] and the order author-

izing receiver to borrow money and issue receiver's

certificates.

3. The demurrers of plaintiff and defendant to

the complaint in intervention which were waived by

both plaintiff and defendant.

The intervener thereupon rested his case on the

proofs.

Thereupon the plaintiff Reinhold Newberg in

opposition to the motion to set aside the order

appointing receiver offered in evidence the fol-

lowing :

The records, files and proceedings in Cause No.

3242 in this Court as follows:

''In the District Court for the Territory of Alaska,

Second Division

No. 3242

JOHN F. DEVINE,
Plaintiff,

vs.

A. V. CORDOVADO, A. F. WRIGHT, PERCY
A. ROBBINS and CORDOVADO GOLD
DREDGING COMPANY, a Corporation,

Defendants.
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COMPLAINT IN EQUITY

Comes now plaintiff and for suit in equity against

the defendants above named alleges as follows:

I.

That plaintiff was at all times herein mentioned

and now is a resident of the territory of Alaska,

residing at Nome.

II.

That the defendant, Cordovado Gold Dredging

Company is a mining corporation, organized and

existing under the laws of the State of Delaware,

and is authorized to and is engaged in owning and

operating mining claims within the Second Division

of the Territory of Alaska, and within the jurisdic-

tion of the above entitled court, with its principal

place of business at Nome. That the Defendants,

A. F. Wright and A. V. Cordovado, are both resi-

dents of the Town of Nome, Alaska.

III.

That on or about the third day of July, 1929, the

defendant, A. V. Cordovado at Nome, Alaska, in

order to secure the payment of certain sums of

money to be raised and furnished thereafter for him

by the defendant, A. F. Wright, made, executed,

and delivered to the said defendant, A. F. Wright,

his certain deed of conveyance, copy of which is

hereunto attached, marked Exhibit ''A", and made

a part hereof, to all of the mining property, ditch,

water rights, and personal property then owned by
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said Cordovado and mentioned and described in

said deed of conveyance. The said deed was in-

tended to be a mortgage to secure the payment of

any and all sums of money raised or secured by

said defendant. A. F. Wright, from whatever source

he might secure funds for said defendant, Cordo-

vado. That it was orally understood and agreed

between said defendant A. V. Cordovado, and said

defendant A. F. Wright that the said deed was to

secure the payment of any and all funds raised or

secured by said A. F. Wright for the use and

benefit of said [46] Cordovado for any and all pur-

poses whatsoever, until all of said sums so secured

were paid in full.

IV.

That thereafter on the first day of November,

1929, plaintiff furnished to said defendant, A. F.

Wright, for said Cordovado, the sum of $30,000.,

and said defendant, A. V. Cordovado, at said time,

made, executed, and delivered to said defendant,

A. F. Wright, for plaintiff, two promissory notes,

in words and figures as follows:

"$10,000.00 Nome, Alaska, November 1, 1929.

One Year after date without grace for value

received I promise to pay to the order of A. F.

Wright at MINERS & MERCHANTS BANK
of Alaska at the banking house of said bank at

Nome, Alaska, the sum of EXACTLY TEN
THOUSAND DOLLARS with interest thereon

at the rate of 12 per cent per annum from date
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until paid, principal and interest payable in

U. S. Gold Coin. And if suit or action be in-

stituted to collect this note or any portion

thereof promise and agree to pay, in ad-

dition to the costs and disbursements provided

by statute, such sums as the Court may adjudge

reasonable as attorney's fees in such suit or

action.

The maker hereof, and all sureties, endorsers

and guarantors, for value received, severally

waive presentment for payment, protest and

notice of protest for nonpayment of this note

and guarantee payment thereof at maturity and

agree to remain bound notwithstanding any ex-

tension of payment that may be made to any

party liable on this note, and consent is hereby

given to such extension.

A. V. CORDOVADO."

Due

No. ONE

"$20,000.00 Nome, Alaska, November 1, 1929.

One Year after date without grace for value

received I promise to pay to the order of A. F.

Wright, at MINERS & MERCHANTS BANK
OF ALASKA at the banking house of said

bank at Nome, Alaska, the sum of EXACTLY
TWENTY THOUSAND DOLLARS NO
CENTS with interest thereon at the rate of 12

per cent per annum from date until paid, prin-
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cipal and interest payable in U. S. Gold Coin.

And if suit or action be instituted to collect this

note or any portion thereof promise and

agree to pay, in addition to the costs and dis-

bursements provided by statute, such sums as

the Court may adjudge reasonable as attorney's

fees in such suit or action.

The maker hereof, and all sureties, endorsers

and guarantors, for value [47] received, sever-

ally waive presentment for payment, protest and

notice of protest for nonpayment of this note

and guarantee payment thereof at maturity and

agree to remain bound notwithstanding any ex-

tension of payment that may be made to any

party liable on this note, and consent is hereby

given to such extension.

A. V. CORDOVADO."
Due

No. TWO

That at the time of the execution and delivery of

the said promissory notes by said Cordovado to said

A. F. Wright, it was orally understood and agreed

that both of said sums mentioned in said notes

should be secured by said deed of mortgage above

referred to as Exhibit "A" herein. That thereafter

the said defendant, Cordovado, paid the interest on

both of the said notes to December 31, 1931.

That thereafter on the first day of June, 1920,

plaintiff loaned to defendant, A. F. Wright, for said
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defendant, A, V. Cordovado, the further sum of

$10,000., and the defendant, A. V. Cordovado, made,

executed, and delivered to the defendant A. F.

Wright, for plaintiff, his certain promissory note in

words and figures as follows, to-wit

:

"$10,000.00 Nome, Alaska, June 1, 1930.

One Day after date without grace for value

received I promise to pay to the order of A. F.

Wright at MINERS & MERCHANTS BANK
of Alaska at the banking house of said bank at

Nome, Alaska, the sum of EXACTLY TEN
THOUSAND DOLLARS with interest thereon

at the rate of 12 per cent per annum from date

until paid, principal and interest payable in

U. S. Gold Coin. And if suit or action be insti-

tuted to collect this note or any portion thereof

promise and agree to pay, in addition to

the costs and disbursements provided by statute,

such sums as the court may adjudge reasonable

as attorney's fees in such suit or action.

The maker hereof, and all sureties, endorsers

and guarantors, for value received, severally

waive presentment for payment, protest and

notice of protest for nonpayment of this note

and guarantee payment thereof at maturity and

agree to remain bound notwithstanding any ex-

tension of payment that may be made to any

party liable on this note, and consent is hereby

given to such extension.

A. V. CORDOVADO."
Due

No. THREE
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That at the time of the execution and delivery of

the said promissory note by said Cordovado and to

said A. F. Wright, it was orally agreed between

them and the plaintiff, that said note should be se-

cured by said deed of mortgage above referred to as

Exhibit "A". That thereafter, the defendant, A. V.

Cordovado, paid the interest on said note to Decem-

ber 31, 1931. [48]

V.

That thereafter the defendant, A. F. Wright, en-

dorsed all three of said notes above referred to and

delivered the same to the plaintiff, who was at all

times and is now, the owner and holder thereof. That

in order to secure plaintiff in the payment of the

principal sums, interest, costs and attorney's fees,

provided in said three notes, the defendant, A. F.

Wright, with the knowledge and consent of the

defendant, A. V. Cordovado, on the 20th day of

May, 1932, made, executed, and delivered to plain-

tiff a deed of conveyance, copy of which is hereunto

attached, marked Exhibit "B", and made a part

hereof, of all the mining property, ditch, water

rights and personal property mentioned and de-

scribed therein. That said deed was made, executed

and delivered and intended by said defendants, A. F.

Wright and Cordovado, as a deed of mortgage to

protect and secure plaintiff in the payment of all

sums mentioned in said promissory notes.

VI.

That all three of said promissory notes are past

due and demand has been frequently made upon
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both defendants A. F. Wright, and Cordovado, for

payment and the whole principal sums, together with

interest on each from December 31, 1931 to date, are

due and unpaid, with costs and attorney's fees.

That the sum of $4,000. is a reasonable sum to be

allowed by the Court against said defendants, A. F.

Wright and A. V. Cordovado, as attorney's fees in

conducting this suit, as in said notes provided.

VII.

That each of said deeds described as Exhibit "A"
and Exhibit "B", have been duly recorded in the

said Fairhaven Precinct and Mining District, Ter-

ritory of Alaska, by plaintiff, wherein said mining

property both personal and real is situated and lo-

cated.

VIII.

That the defendant, Cordovado Gold Dredging

Company is a mining corporation subsequently or-

ganized by A. V. Cordovado and two of his asso-

ciates, namely W. A. Smith and B. S. Mesirow.

That said corporation was organized by the defend-

ant, Cordovado, in the State of Delaware, and that

at all times its principal place of business was in

the City of Chicago, Illinois. That shortly after the

organization of said corporation in the year 1932,

and subsequent to the execution and delivery of said

two deeds described as Exhibit "A" and ''B"

herein, the said defendant, A. V. Cordovado, made,

executed, and delivered a bill of sale and deed to all

the property described in both of said deeds de-
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scribed as Exhibit ''A" and "B", to the said Cordo-

vado Gold Dredging Company in payment only of

its capital stock and no other consideration, which

said capital stock was issued and delivered to the

said A. V. Cordovado and that at all times since

said time, the said Cordovado has been the owner

of practically all of the capital stock of said coi--

poration, and is now such owner. That at the time

of the organization of said corporation and at all

times since, the said defendant, A. V. Cordovado,

became the president and general manager of said

corporation, and is now the president and general

manager of said corporation. That at the time of the

execution of said deed by said A. V. Cordovado, to

said defendant corporation, said corporation had

full knowledge and notice of the rights of plaintiff,

in and to said property and the whole thereof, and

said corporation took its title to said mining and

personal property with full notice and knowledge

of plaintiff's deed of mortgage for the security of

the sums described in the promissory notes, and

said corporation at the time of its organization, and

ever since, knew and had notice of plaintiff's mort-

gage lien on all of said property claimed by said

defendant corporation, and at all times failed, neg-

lected, and refused to pay said sums of money or

any part thereof. That whatever rights or title said

defendant corporation may have in said property,

the same are inferior and junior to the rights of

plaintiff. [49]
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IX.

That defendant, Percy A. Robbins, claims and

asserts a chattel and real mortgage npon all of said

personal and real property mentioned and described

in plaintiff's said deed, marked Exhibit "B", but

whatever rights the said defendant, Percy A. Rob-

bins may have in and to said personal and real prop-

erty, the same are inferior and junior to the rights

of the plaintiff in said property, both real and per-

sonal. That the chattel mortgage claimed by said

defendant, Percy A. Robbins, under the laws of

Alaska, is void as against the rights of the plain-

tiff herein. That said defendant, Percy A. Robbins,

has been threatening to commence an action of fore-

closure and to take other proceedings to replevin

the personal property situated on said mining claims

and described in plaintiff's said deed, Exhibit ^'B".

That should said Percy A. Robbins be allowed to

seize the said property on a writ of replevin, it

would work irreparable damage to plaintiff. The

said mining claims and mining property are val-

uable only for the gold and gold dust contained in

the gravel thereof. That said gold and gold dust can

only be recovered in mining by the use of the water

rights, ditch and mining equipment, consisting of

elevators, hose, nozzles, pipes, gates, tools, cabins,

and other equipment. That should the defendant,

Percy A. Robbins, seize said personal property on a

writ of replevin, it would destroy the value of said

mines and destroy the security of plaintiff for the

recovery of his money from said defendants.



^ Percy A. Rohhins vs.

X.

That the defendants, A. F. Wright and A. V. Cor-

dovado, are both insolvent and have no funds,

money, or property to pay said notes or any judg-

ment that might be obtained against them. That the

defendant, Cordovado Gold Dredging Company, has

and owes a large number of unsecured creditors and

is threatened with insolvency, and the plaintiff

herein has no other speedy or adequate remedy to

recover the money due him on said promissory notes,

except by bringing and maintaining this action of

foreclosure.

XL
That heretofore and on the first day of July, 1935,

in an action in the above entitled Court entitled

Reinhold Newburg, plaintiff, vs. Cordovado Gold

Dredging Company, a Corporation, being cause No.

3239, the Court appointed John F, Devine, receiver,

to take possession of said property both personal

and real and to operate the same as a going placer

mine, to prevent the destruction and waste of the

property and to pay the creditors under the orders

of the Court. That said receiver has duly qualified

and is now in possession of all of said property.

That it is necessary that said receiver remain in

possession of said property and to conduct the same

as a going mine for the purpose of obtaining gold

and gold dust therefrom to pay all the creditors of

said corporation, according to their priorities, and to

prevent the said defendant, Percy A. Bobbins, from
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seizing the personal property and detaching the

same from said mines, under a pretense of a fore-

closure. That said property contains a ditch ap-

proximately forty miles in legnth, leading from a

lake in the mountains down around the mountain

side to the said placer claims in the Inmachuck

River, and unless said ditch is constantly used in

mining, it will result in great damage to said

property. That should the Court for any reason

vacate and set aside its order in said Newberg case

appointing said receiver, it is necessary that the

Court appoint a receiver in this action to protect

the rights of the plaintiff in said property and to

dispose of the property either by operating the same

of making a sale thereof, as the Court shall decree

herein on the final hearing on the merits of this suit.

WHEREFORE, plaintiff prays the court as fol-

lows:

1. For a judgment and decree against the de-

fendants, A. F. Wright and A. V. Cordovado, on

said three promissory notes for the full principal

sum of [50] $40,000. together with interest on

each thereof, from the 31st day of December, 1931,

at the rate of 12% per annum as in said notes pro-

vided, and for the further sum of $4,000., attor-

ney's fees and for costs and disbursements of this

suit.

2. That the Court continue the receiver hereto-

fore appointed to remain in the possession and

operate said mining property, or if said receiver
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be discharged by order of the Court, that a re-

ceiver herein be appointed to take possession of

said property, both personal and real, and to mine

and operate the same, and to pay the proceeds under

proper orders of the Court to plaintiff and any

other creditors, according to their priorities.

3. For a decree of foreclosure for plaintiff

against all of said defendants on said deeds of

mortgage and that said mortgage liens be fore-

closed according to the laws and statutes of the

Territory of Alaska, and all of said property both

personal and real be sold by the U. S. Marshal for

the District of Alaska, Second Division, according

to law, and the proceeds from said sale be applied

to the payment of said judgment and decree in

favor of plaintiff, and that at the sale thereof the

plaintiff be allowed to bid as a purchaser for the

full amount of his judgment.

4. That by the judgment and decree of the

Court, it be decreed that all claims, rights, and de-

mands of the defendants, Cordovado Gold Dredg-

ing Company and Percy A. Bobbins, be adjudged

and decreed to be inferior and junior to the rights

of plaintiff, and that plaintiff's rights be adjudged

to be prior and superior to any and all claims and

demands of both of said defendants.

5. That plaintiff may recover by judgment and

decree of the Court his costs and disbursements,

and the costs and disbursements of the sale of said

property and such other and further remedy and
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relief as the Court may deem just and proper in

the premises against any and all of said defendants.

O. D. COCHRAN
Attorney for Plaintiff.

United States of America,

Territory of Alaska—ss.

John F. Devine, being duly sworn says: That he

is the plaintiff named in the foregoing complaint,

that he has read the same, knows the contents

thereof and the same is true as he verily believes.

JOHN F. DEVINE.

Subscribed and sworn to before me this the 12 day

of July, 1935.

[Seal] O. D. COCHRAN
Notary Public for the Territory of Alaska. My

commission expires June 27, 1936.

EXHIBIT "A"

DEED.
THIS INDENTURE, made the third day of

July, in the year of our Lord one thousand nine

hundred and twenty-nine, between A. V. CORDO-
VADO of Nome, Alaska, the party of the first part,

and A. F. WRIGHT, of Nome, Alaska, the party

of the second part, [51]

WITNESSETH:
That the said party of the first part, for and in

consideration of the sum of Ten ($10.00) Dollars,
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Lawful Money of the United States of America,

to him in hand paid by the said party of the

second part, the receipt whereof is hereby acknowl-

edged, has granted, bargained, and sold, conveyed

and confirmed, and by these presents does grant,

bargain and sell, convey and confirm mito the said

party of the second part, and to his heirs and as-

signs forever, all of the following described real

and personal property situated in the Fairhaven

Recording Precinct and Mining District, Territory

of Alaska, to-wit:

Those certain placer mining claims known as:

No. 4 Below Hannum Creek on Inmachuck

River,

No. 5 Below Hannum Creek on Inmachuck

River,

No. 6 Below Hannum Creek on Inmachuck

River,

No. 7 Below Hannum Creek on Inmachuck

River,

No. 8 Below Hannum Creek on Inmachuck

River,

No. 9 Below Hannum Creek on Inmachuck

River,

No. 9 Fraction at mouth of Pinnell River on

Inmachuck River,

No. 1 Below Pinnell River on Inmachuck River,

No. 2 Below Pinnell River on Inmachuck River,

No. 3 Below Pinnell River on Inmachuck River,

No. 4 Below Pinnell River on Inmachuck River,
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No. 5 Below Pinnell River on Inmachuck River,

No. 5V? Below Pinnell River on Inmachuck

River,

No. 6 Below Pinnell River on Inmachuck River,

May Fraction Below Pinnell River on Inma-

chuck River,

Utica Association Below Pinnell River on In-

machuck River,

No. 7 Bench first tier below Hannum Creek

on left limits of Inmachuck River,

No. 8 Bench first tier below Hannum Oeek on

left limits of Inmachuck River,

No. 9 Bench first tier below Hannum Creek on

left limits of Inmachuck River,

No. 6 Bench first tier Below Pinnell River on

left limits of Inmachuck River,

No. 7 Bench first tier below Pinnell River on

left limits of Inmachuck River,

No. 8 Bench first tier below Pinnell River on

left limits of Inmachuck River,

Old Channel Bench first tier below Pinnell

River on Inmachuck River,

Badger Bench first tier below Pinnell River on

Inmachuck River,

Black Gold Bench first tier below Pinnell River

on Inmachuck River,

Also, that certain ditch and ditch system com-

monly known and described as the ''Fair-

haven Ditch" extending to Lake Imuruk;
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together with all its laterals, branches, ex-

tensions, syphons and other appurtenances.

Also any and all water rights owned by the

said A. V. Cordovado in the Fairhaven Re-

cording Precinct, Second Division of

Alaska. [52]

Also the following described personal property

situated on the mining claims hereinabove

described and vicinity, to-wit:

About 5 miles of Hydraulic Pipe, 16" to 30''

in size,

4000 feet Hydraulic pipe 8" to 20" in size,

2 Hydraulic Elevators,

2 Hydraulic Giants,

11 Hydraulic Gates,

3 Hydraulic Pumps,

and all mining machinery and equipment

owned by the party of the first part in the

Fairhaven Recording Precinct.

1 ''Best" Tractor

2 Horses

All horse feed, groceries and supplies owned

by first party in the Fairhaven Recording

Precinct.

Also all of the property, real and personal, ac-

quired by Aurelio Garau from the Fair-

haven Water and Mining Company by deed

dated July 15th, 1922, and conveyed by said

Aurelio Garau to Attilio V. Cordovado by

deed dated March 15th, 1924, in the Fair-
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haven Recording Precinct, Second Divi-

sion, Territory. of Alaska.

TOGETHER with all and singular the tene-

ments, hereditaments and appurtenances thereunto

belonging, or in anywise appertaining, and the re-

version and reversions, remainder and remainders,

rents, issues and profits thereof.

TO HAVE AND TO HOLD, all and singular the

said premises, together with the appurtenances,

unto the said party of the second part, and to his

heirs and assigns forever.

IN WITNESS WHEREOF, the said party of

the first part has hereunto set his hand and seal the

day and year first above written.

[Seal] A. V. CORDOVADO
Signed, sealed and delivered in the presence of

:

F. H. G. GIBSON
ETHEL J. GIBSON

United States of America,

Territory of Alaska—ss.

On this third day of July, 1929, personally came

before me, the undersigned, a Notary Public in and

for said Territory, the within named A. V. CORD-
OVADO to me personally known to be the identical

person described within and who executed the with-

in instrument, and acknowledged to me that he exe-

cuted the same freely, for the uses and purposes

therein mentioned. [53]
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WITNESS my hand and seal the day and year

in this certificate first above written.

F. H. a. GIBSON
Notary Public in and for Alaska. My Commission

expires July 9, 1932.

Seal

F. H. G. Gibson

Notary

Public

Terr, of

Alaska

**EXHIBIT 'B'.

DEED.
THIS INDENTUEE, made the 20th day of May,

in the year of our Lord one thousand nine hundred

and thirty-two, between A. F. Wright, of Nome,
,

Alaska, the party of the first part, and John F.

Devine, of Nome, Alaska, the party of the second

part,

WITNESSETH:
That the said party of the first part, for and in

consideration of the sum of Ten Dollars ($10.00)
|

Lawful Money of the United States of America, to

him in hand paid by the said party of the second

part, the receipt whereof is hereby acknowledged,

has granted, bargained and sold, conveyed and con-

firmed, and by these presents does grant, bargain

and sell, convey and confirm unto the said party of

the second part, and to his heirs and assigns forever.
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all of the following described real and personal

property situate in the Fairhaven Recording Pre-

cinct and Mining District, Territory of Alaska, to-

wit:

Those certain placer mining claims known as:

No. 4 Below Hannum Creek on Inmachuck

River,

No. 5 Below Hanmim Creek on Inmachuck

River,

No. 6 Below Hannum Creek on Inmachuck

River,

No. 7 Below Hannum Creek on Inmachuck

River,

No. 8 Below Hannum Creek on Inmachuck

River,

No. 9 Below Hannum Creek on Inmachuck

River,

No. 9 Fraction at mouth of Pinnell River on

Inmachuck River,

No. 1 Below Pinnell River on Inmachuck

River,

No. 2 Below Pinnell River on Inmachuck

River,

No. 3 Below Pinnell River on Inmachuck

River,

No. 4 Below Pinnell River on Inmachuck

River,

No. 5 Below Pinnell River on Inmachuck

River,

No. 5I/2 Below Pinnell River on Inmachuck

River, [54]
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No. 6 Below Pinnell River on Inmachuck

River,

May Fraction Below Pinnell River on Inma-

chuck River,

Utica Association Below Pinnell River on In-

machuck River,

No. 7 Bench first tier below Hannum Creek

on left limits of Inmachuck River,

No. 8 Bench first tier below Hannum Creek

on left limits of Inmachuck River,

No. 9 Bench first tier below Hannum Creek

on left limits of Inmachuck River,

No. 6 Bench first tier below Pinnell River on

left limits of Inmachuck River,

No. 7 Bench first tier below Pinnell River on

left limits of Inmachuck River,

No. 8 Bench first tier below Pinnell River on

left limits of Inmachuck River,

Old Channel Bench first tier below Pinnell

River on Inmachuck River,

Badger Bench first tier below Pinnell River

on Inmachuck River,

Black Gold Bench first tier below Pinnell River

on Inmachuck River.

Also, that certain ditch and ditch system com-

monly known and described as the "Fair-

haven Ditch" extending to Lake Imuruk;

together with all its laterals, branches, ex-

teuRious, syphons and other appurte-

nances.
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Also any and all water rights owned by the

said A. F. Wright in the Fairhaven Re-

cording Precinct, Second Division, Terri-

tory of Alaska.

Also the following described personal property

situate on the mining claims hereinabove

described and vicinity, to-wit:

About 5 miles of Hydraulic Pipe, 16" to 30''

in size,

4000 feet Hydraulic Pipe 8" to 20" in size,

2 Hydraulic Elevators,

2 Hydraulic Giants,

11 Hydraulic Gates,

3 Hydraulic Pumps,

and all mining machinery and equipment

owned by the party of the first part in the

Fairhaven Recording Precinct.

1 "Best" Tractor

2 Horses

All horse feed, groceries and supplies owned

by first party in the Fairhaven Recording

Precinct.

Also all the property, real and personal, ac-

quired by Aurelio Garau from the Fair-

haven Water and Mining Company by deed

dated July 15th, 1922, and conveyed by

said Aurelio Garau to Attilio V. Cordo-

vado by deed dated March 15th, 1924, in

the Fairhaven Recording Precinct, Second

Division, Territory of Alaska.
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TOGETHER with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing, or in anywise appertaining, and the reversion

and reversions, remainder and remainders, rents,

issues and profits thereof.

TO HAVE AND TO HOLD, all and singular the

said premises, together with the appurtenances, unto

the said party of the second part, and to his heirs

and assigns forever. [55]

IN WITNESS WHEREOF, the said party of

the first part has hereunto set his hand and seal the

day and year first above written.

[Seal] A. F. WRIGHT.

Signed, sealed and delivered in the presence of

:

J. S. STANGROOM,
HUGH O'NEILL."

*' United States of America,

Territory of Alaska—ss.

On this 20th day of May, 1932, personally came

before me, the undersigned, a Notary Public in and

for said Territory, the within named A. F. Wright,

to me personally known to be the identical person

described within and who executed the within in-

strument, and acknowledged to me that he executed

the same freely, for the uses and purposes therein

mentioned.
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WITNESS my hand and seal the day and year

in this certificate first above written.

M. J. WALSH,
Notary Public in and for the Territory of Alaska.

My commission expires May 17, 1934.

Seal

M. J. Walsh

Notary

Public

Terr, of

Alaska

[Endorsed] : Filed in the office of the Clerk of the

District Court of the Territory of Alaska, Second

Division at Nome. Jul. 15, 1935. Aimer Rydeen,

Clerk. By Norvin W. Lewis, Deputy. '

'

[Title of Court and Cause—No. 3242.]

APPEARANCE OF DEFENDANTS, A. V. COR-
DOVADO, A. F. WRIGHT, & CORDOVADO
GOLD DREDGING COMPANY, A COR-

PORATION. [56]

Come now defendants, A. V. Cordovado, A. F.

Wright, and Cordovado Gold Dredging Company, a

Corporation, and enter and file this their general

appearance in the above entitled suit, by and thru

their undersigned attorney, and direct that hereafter

all pleadings and papers be served upon the under-

signed attorney for them.
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Dated at Nome, Alaska, this 16th day of July,

1935.

WILLIAM A. GILMOEE,
Attorney for Defendants, A. V. Cordovado, A. F.

Wright & Cordovado Gold Dredging Company,
a corporation.

Service of the above appearance acknowledged by

receipt of a copy, this 16 day of July, 1935.

O. D. COCHRAN,
Attorney for Plaintiff.

[Endorsed] : Filed in the office of the Clerk of the

District Court of the Territory of Alaska, Second

Division at Nome. Jul. 23, 1935. Aimer Rydeen,

Clerk. By Norvin W. Lewis, Deputy.

[Title of Court and Cause—No. 3242.]

MOTION FOR RECEIVER.
Comes now the plaintiff in the above entitled

action and moves the court to appoint a receiver

in this cause to take possession of the properties

of the defendant Cordovado Gold Dredging Com-

pany described in the complaint filed herein and

within the juridiction of this court and to mine

and operate the same, and to pay the proceeds there-

from as shall be directed by the further orders of

this court, or that the court continue the receiver

of the said properties heretofore appointed by the

court in the cause of Reinhold Newberg, vs. Cordo-

vado Gold Dredging Company, No. 3239. [57]
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This motion is made and based upon the plead-

ings, papers and files in this cause and in the cause

of Reinhold Newberg vs. Cordovado Gold Dredging

Company No. 3239.

Dated at Nome, Alaska, the 20th day of July 1935.

O. D. COCHRAN
Attorney for Plaintiff

Service by receipt of copy of the above motion

is acknowledged this 20th day of July 1935.

WILLIAM A. GILMORE
Attorney for defendants A. V. Cordo-

vado, A. F. Wright and Cordovado

Gold Dredging Company.

[Endorsed] : Filed in the office of the Clerk of the

District Court of the Territory of Alaska, Second

Division at Nome. Jul. 23, 1935. Aimer Rydeen,

Clerk. By Norvin W. Lewis, Deputy.

[Title of Court and Cause—No. 3242.]

STIPULATION.

It is hereby stipulated by and between plaintiff,

John F. Devine, and defendants, A. V. Cordovado,

A. F. Wright and Cordovado Gold Dredging Com-

pany, by their undersigned attorneys in the above

entitled suit as follows:

1. That the receiver, John F. Devine, hereto-

fore appointed by the Court for defendant Cordo-

vado Gold Dredging Company, in cause number



108 Percy A. Robhins vs.

3239, entitled Reinhold Newberg, plaintiff, versus

Cordovado Gold Dredging Company, in the above

entitled Court, may be designated and appointed

by order of the Court receiver of all the personal

and mining property mentioned and described in

plaintiff's complaint in this action, and that said

John F. Devine may be continued as receiver of

said property under all the authority and powers

given him in the orders of the Court in that action,

without further qualification and bond and subject

to all orders entered therein or that may be entered

herein hereafter.

2. That said receiver shall retain possession of

all the personal and mining property belonging to

said defendant, Cordovado Gold Dredging Com-

pany, within the jurisdiction of the above entitled

Court, and shall mine and operate and protect the

same and disburse all the gold and gold dust re-

covered and obtained according to the order of the

Court in said Newberg case or in this cause. [58]

3. That said receiver, John F. Devine, shall be

for all intents and purposes, by order of the Court

entered herein, the duly and legally appointed re-

ceiver in this suit, and shall continue as such re-

ceiver till discharged by order of Court entered

herein.

Dated at Nome, Alaska, this 23rd day of July,

1935.

O. D. COCHRAN
Attorney for Plaintiff

WILLIAM A. GILMORE
Attorney for said Defendants
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[Endorsed] : Filed in the office of the Clerk of the

District Court of the Territory of Alaska, Second

Division at Nome. Jul. 23, 1935. Aimer Rydeen,

Clerk. By Norvin W. Lewis, Deputy.

[Title of Court and Cause—No. 3242.]

ORDER APPOINTING AND CONTINUING
RECEIVER.

This matter coming on before me the undersigned

Judge of the above entitled Court, on the written

stipulation of plaintiff, John F. Devine, and de-

fendants, A. V. Cordovado, A. F. Wright, and

Cordovado Gold Dredging Company, the plaintiff

being represented by his attorney, O. D. Cochran,

Esq., and the said defendants being represented

by their attorney, William A. Gilmore, Esq., and

the Court having read and considered said stipula-

tion and it appearing to the Court that heretofore

in cause No. 3239, entitled Reinhold Newberg, vs.

Cordovado Gold Dredging Company, in the above

entitled Court, John F. Devine was by order of the

Court appointed receiver to take possession and

operate and mine the same property mentioned in

the plaintiff's complaint herein and that said John

F. Devine has given bond and filed his oath and

qualified and is now the acting receiver of all of

said property, and operating the same, subject to

the orders of the Court in said Newberg case, and
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it further appearing to the Court that plaintiff is

entitled to the appointment of a receiver in this suit

to mine and operate and protect all the said de-

fendant's property, and that defendant, Cordovado

Gold Dredging Company, has consented in said

stipulation and in open Court, that said John F.

Devine may be designated and appointed and con-

tinued as receiver by the Court in this cause, and

the Court being fully advised in the premises,

NOW ORDERS, ADJUDGES AND DIRECTS
that said John F. Devine, heretofore appointed and

now qualified and acting receiver in Cause No. 3239,

entitled Reinhold Newberg, vs. Cordovado Gold

Dredging Company, be and he is hereby [59] des-

ignated and appointed receiver of all the personal

and mining property of said defendant, Cordovado

Gold Dredging Company, within the jurisdiction of

this Court, to be continued as such receiver without

further qualifying, but subject to all orders hereto-

fore or hereafter entered in said Newberg Case or

in this cause ; and

IT IS FURTHER ORDERED that said re-

ceiver shall not be discharged or his bond exon-

erated, except by order to be entered in this cause.

Done in open Court this 23 day of July, 1935.

J. H. S. MORISON
District Judge
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O. K. as to form

O. D. COCHRAN
Attorney for Plaintiff

WILLIAM A. GILMORE
Attorney for Defendants,

A. F. Wright,

A. V. Cordovado,

& Cordovado Gold

Dredging Company.

[Endorsed] : Filed in the office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome, Jul. 23, 1935. Aimer Rydeen,

Clerk, By Norvin W. Lewis. Rec. O & J. Vol. 13

—page 180.

[Title of Court and Cause—No. 3242.]

SEPARATE ANSWER OF DEFENDANT
PERCY A. ROBBINS.

Comes now PERCY A. ROBBINS one of the

defendants in the above entitled action and for an-

swer to plaintiff's complaint alleges and denies as

follows

:

I.

Answering paragraph III of plaintiff's complaint,

this defendant denies any knowledge or information

thereof sufficient to form a belief as to the allega-

tions of said paragraph or any of them. [60]

II.

Answering paragraph IV of plaintiff's complaint,

this defendant denies any knowledge or information
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thereof sufficient to form a belief as to the allega-

tions of said paragraph or any of them.

III.

Answering paragraph V of plaintiff's complaint,

this defendant denies any knowledge or informa-

tion thereof sufficient to form a belief as to the alle-

gations of said paragraph or any of them.

IV.

Answering paragraph VI of plaintiff's complaint,

this defendant denies any knowledge or information

thereof sufficient to form a belief as to the allega-

tions of said paragraph or any of them.

V.

Answering paragraph VII of plaintiff's com-

plaint, this defendant denies that said alleged deeds

were recorded or filed for record in the said Fair-

haven Precinct or mining District until the 11th

day of July, 1935.

VI.

Answering paragraph VIII of plaintiff's com-

plaint this defendant admits that Cordovado Gold

Dredging Company is a mining corporation organ-

ized in the year 1932 by A. V. Cordovado, W. A.

Smith and B. S. Mesirow and possibly others, that

said corporation was organized in the State of Dela-

ware and at all times its principal office was in the

State of Chicago, Illinois; that shortly after the

organization of said corporation in the year 1932
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the said A. V. Cordovado made, executed and de-

livered a bill of sale and deed to all the property

described in said two alleged deeds exhibits "A"
and *'B" to plaintiff's complaint to said Cordovado

Gold Dredging Company; that at the time of the

organization of said corporation and at all times

since the said A, V. Cordovado became the Presi-

dent and General Manager of said corporation and

is now the President and General Manager of said

corporation and this defendant denies any knowl-

edge or information thereof, sufficient to form a

belief as to all the other allegations of said para-

graph VIII. [61]

VII.

Answering paragraph IX of plaintiff's complaint,

this defendant admits that he claims and asserts

a chattel and real mortgage upon all said personal

and real property mentioned and described in said

alleged deed "Exhibit B" to plaintiff's complaint,

but denies that his rights and his mortgage are in-

ferior or junior to the rights of the plaintiff in said

property or any part thereof. This defendant denies

that the chattel mortgage claimed by this defendant,

under the laws of Alaska or otherwise is void as

against the alleged rights of plaintiff or void at all.

This defendant denies each and every allegation

of that part of paragraph IX of plaintiff's complaint

which reads as follows:

"That should said Percy A. Bobbins be allowed

to seize the said property on a writ of replevin,



114 Percy A. Bobbins vs.

it would work irreparable damage to plaintiff.

* * * That said gold and gold dust can only

be recovered in mining by the use of the water

rights, ditch and mining equipment, consisting

of elevators, hose, nozzles, pipes, gates, tools,

cabins and other equipment. That should the

defendant Percy A. Robbins seize said personal

property on a writ of replevin, it would de-

stroy the value of said mines and destroy the

security of plaintiff for the recovery of his

money from said defendants."

VIII.

Answering paragraph X of plaintiff's complaint,

this defendant denies any knowledge or information

thereof sufficient to form a belief as to the allega-

tions of said paragraph or any of them.

IX.

Answering paragraph XI of said complaint, this

defendant denies each and every allegation of that

part of said paragraph which reads as follows:

"That it is necessary that said receiver re-

main in possession of said property and to con-

duct the same as a going mine for the purpose

of obtaining gold and gold dust therefrom to

pay all the creditors of said corporation, ac-

cording to their priorities, and to prevent the

said defendant, Percy A. Robbins, from seizing

the personal property and detaching the same

from said mines, under a pretense of foreclo-
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sure. * * * And unless said ditch is constantly

used in mining, it will result in great damage

to said property. That should the Court [62]

for any reason vacate and set aside its order

in said Newberg case appointing said receiver,

it is necessary that the Court appoint a receiver

in this action to protect the rights of plaintiff

in said property and to dispose of the property

either by operating the same or making a sale

thereof, as the Court shall decree herein on the

final hearing on the merits of this suit."

And as a further and separate defense to plain-

tiff's complaint and the alleged cause of action set

forth therein this defendant alleges as follows:

I.

On the 1st day of March, 1935, the defendant

Cordovado Gold Dredging Company for value re-

ceived made, executed and delivered to the defend-

ant Percy A. Robbins, its four certain promissory

notes in words and figures as follows:
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"$10,000.00 Chicago, Illinois,

March 1st, 1935.

''On or before June 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PEECY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum
from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary.'^

Due June 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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*' $10,000.00 Chicago, Illinois,

March 1st, 1935.

"On or before September 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum
from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due September 1, 1935

At First National Bank of

Chicago, Chicago, Illinois. [63]
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** $10,000.00 Chicago, Illinois,

March 1st, 1935.

*'0n or before October 1st, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum

from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due October 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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*' $10,000.00 Chicago, Illinois,

March 1st, 1935.

'*0n or before November 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PEECY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum
from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due November 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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II.

Contemporaneously with the execution and de-

livery of said promissory notes and to secure the

payment thereof the said Cordovado Gold Dredg-

ing Company, made, executed and delivered to de-

fendant PERCY A. ROBBINS its certain mort-

gage of real and personal property a true copy of

which said mortgage is annexed to and made a part

of this answer marked ''Exhibit A".

The personal property described in said real and

chattel mortgage includes all the personal property

described in said two alleged deeds ''Exhibits A
and B" to plaintiff's complaint, and includes also

additional personal property. Said personal prop-

erty described in said mortgage and thereby mort-

gaged to defendant Robbins is more particularly

described as follows: [64]

That certain personal property in the Fairhaven

Recording District, Territory of Alaska, Second Di-

vision, situated on and near the Inmachuk River

and on and near the real property described in said

mortgage "Exhibit A", hereto enumerated as fol-

lows :

About six miles of hydraulic pipe ranging in

diameter from 8 to 30 inches; three hydraulic ele-

vators; seven hydraulic giants; fifteen hydraulic

gates; four hydraulic pumps; one 1-ton "Ford"

truck (dump type); two caterpillars or tractors;

two automobiles; miscellaneous assortment of tools

for mining; mining machinery and mining equip-

ment ; all the camp, camp outfits ; kitchen and cook-



Reinhold Newberg et al, 1
'^ 1

ing utensils; assortment of general merchandise;

blacksmith shop with the tools; (welding equip-

ment, anvils, forges, etc.) ; and all other personal

property of every kind used or to be used in the

mining activities of the said Cordovado Gold Dredg-

ing Company, also all additional property which

the said Cordovado Gold Dredging Company has

or may acquire in conducting its mining opera-

tions on the placer claims and ditch system de-

scribed in said mortgage "Exhibit A" hereto.

III.

Said mortgage was on the day of its date duly

witnessed, acknowledged and sworn to by the parties

thereto, in the words and figures as appears in said

copy "Exhibit A", to this answer, so as to entitle

it to be recorded and also filed for record as a chat-

tel mortgage and was thereafter on the 27th day of

March, 1935, filed for record in the office of the

Recorder of said Fairhaven Recording District and

recorded in the records of said district and on the

same date an executed duplicate of said mortgage

was filed in the office of said recorder as a chattel

mortgage.

IV.

At the time of the execution of said mortgage

the Cordovado Gold Dredging Company was the

owner of the real and personal property described

therein and still is such owner, and by virtue of

said notes and mortgage securing the same, this

defendant has a first and prior lien on all the real
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and personal property described in said mortgage

to secure the payment of said four promissory notes.

Said Cordovado Gold Dredging Company acquired

the title and ownership [65] of all said real and

personal property by deed from A. V. Cordovado,

which said deed was dated and executed on May
25th, 1932, by Attilio V. Cordovado also written

A. V. Cordovado and in which said deed said Cordo-

vado Gold Dredging Company was the sole grantee.

Said deed was at the execution thereof witnessed

by two subscribing witnesses and acknowledged be-

fore a notary public, so as to entitle it to be re-

corded and was thereafter on June 27th, 1932, filed

for record in the office of the recorder of the Fair-

haven Recording District, Territory of Alaska,

Second Division and recorded in Volume 66 at page

219 of the records of said Recording District. Said

real and personal property was at all times herein

mentioned situated in said Fairhaven Recording

District.

V.

No part of the principal of said four notes or any

interest thereon has been paid and there is now due,

owing and unpaid thereon, the sum of FORTY
THOUSAND & No/100 ($40,000.00) Dollars and

interest thereon, as provided in said notes. This

defendant is still the owner and holder of said notes

and mortgage and by reason of the non-payment

of the first of said notes due on June 1st, 1935, has

declared and hereby declares all of said notes due

and payable.
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VI.

At the time said notes and said mortgage were

executed and delivered, acknowledged, sworn to and

recorded, as herein alleged, the two alleged deeds

set forth in plaintiff's complaint had not been filed

for record or recorded in the Fairhaven Recording

District or Precinct or elsewhere and the said de-

fendant Percy A. Robbins had no knowledge or no-

tice thereof. Said two alleged deeds were not filed

for record or recorded in said Fairhaven Record-

ing District or Precinct until the 11th day of July,

1935.

VII.

Any right title or interest in or lien on the real

and personal property or any part thereof owned

or claimed by the plaintiff, or all or any of the

other defendants herein, is inferior, junior and

subject to the prior lien of this defendant's said

mortgage and as against the lien of this defendant's

said mortgage the alleged deeds "Exhibits A and

B" to plaintiff's complaint are null and void. [66]

Wherefore having fully answered this defendant

prays judgment as follows

:

1. That plaintiff's action be dismissed and that

this defendant have judgment against plaintiff for

attorney's fees and costs.

2. For affirmative judgment in favor of this

defendant, establishing the prior lien of his mort-

gage "Exhibit A" to this answer and decreeing the
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alleged deeds "Exhibits A and B" to plaintiff's

complaint null and void as to this defendant.

LYONS & ORTON
IRA D. ORTON
CARL DREUTZER
Attorneys for defendant

Percy A. Robbins.

United States of America

Territory of Alaska

Second Division—ss.

Ira D. Orton being first duly sworn says, I am
one of the attorneys for Percy A. Robbins the de-

fendant, named in the foregoing answer. I have

read said answer and know its contents and believe

the same to be true. The reason why this verifica-

tion is made by affiant and not by the said defendant

Robbins is because the said Robbins is a non-resi-

dent of and absent from the Territory of Alaska.

IRA D. ORTON

Subscribed and sworn to before me this 31st day

of July, 1935.

[Seal] RUTH WALSH
Notary Public for the Territory of Alaska residing

at Nome. Mr. commission expires July 5, 1936.

Service admitted July 31, 1935

O. D. COCHRAN
Attorney for Pltff.
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"Exhibit A" to the foregoing answer being in

the same words and figures as "Exhibit A" to the

complaint in intervention in Cause No. 3239 Rein-

hold Newberg vs. Cordovado Gold Dredging Com-

pany, a corporation, defendant, Percy A. Robbins

intervener, set forth on pages 23 to 28 inclusive of

this bill of exceptions, is not here repeated. [67]

[Title of Court and Cause—No. 3242.]

MOTION FOR LEAVE TO MAKE RECEIVER
PARTY CROSS-DEFENDANT IN CROSS-
COMPLAINT.

Comes now Percy A. Robbins one of the defend-

ants in the above entitled action and moves the

court to grant leave to the said defendant to make

John F. Devine, receiver of the Cordovado Gold

Dredging Company, a party defendant in a cross-

complaint to be filed in this action.

A copy of said proposed cross-complaint is an-

nexed to and made a part of this motion.

This motion is made upon the ground that the

allegations of said proposed cross-complaint show

that John F. Devine as receiver is a necessary and

proper cross-defendant therein.

At the hearing of this motion the said Percy A.

Robbins will rely upon and use in support thereof,

said proposed cross-complaint and all the papers.
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pleadings and proceedings on file and of record

herein.

LYON & ORTON
IRA D. ORTON
CARL DREUTZER
Attorneys for defendant

Percy A. Robbins

Service admitted Aug. 2, 1935

O. D. COCHRAN
Attorney for John F. Devine, Receiver

[Endorsed] : Filed in the oiBfice of the Clerk of

the District Court for the Territory of Alaska,

Second Division at Nome, Aug. 2, 1935. Aimer

Rydeen, Clerk, By Norvin W. Lewis, Deputy. [68]

[Title of Court and Cause—No. 3242.]

CROSS-COMPLAINT.

Comes now Percy A. Robbins as cross-plaintiff

and for his cause action and cross-complaint against

Cordovado Cold Dredging Company a corporation,

John F. Devine and John F. Devine, as receiver

of Cordovado Gold Dredging Company, cross-de-

fendants, alleges as follows:

1. The cross-defendant Cordovado Gold Dredg-

ing Company is and was at all times herein men-

tioned, since April 26, 1932, a corporation organ-

ized and existing under the laws of the State of

Delaware and engaged in business in the Second
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Division of the Territory of Alaska. The defendant

John F. Devine is the statutory agent of said corpo-

ration duly appointed by said corporation upon

whom service of process may legally be made in

the Territory of Alaska.

2. John F. Devine is the receiver of said de-

fendant Cordovado Gold Dredging Company, ap-

pointed by an order of the District Court of the

Territory of Alaska, Second Division, in that cer-

tain action therein entitled Reinhold Newberg plain-

tiff vs. Cordovado Gold Dredging Company de-

fendant. No. 3239 in said Court, and is now acting

as such receiver. Permission has been granted by

said District Court to make said receiver a party

cross-defendant herein.

3. On March 1st, 1935 the said cross-defendant

Cordovado Gold Dredging Company for value re-

ceived, made, executed and delivered to Percy A.

Robbins, four certain promissory notes in words

and figures as follows:
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'

' $10,000.00 Chicago, Illinois,

March 1st, 1935.

*'0n or before June 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PEECY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon in like lawful

money, at the rate of 6 per cent per annum
from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due June 1, 1935

At First National Bank of

Chicago, Chicago, Illinois. [69]
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'
' $10,000.00 Chicago, Illinois,

March 1st, 1935.

"On or before September 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum
from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary.'^

Due September 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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'

' $10,000.00 Chicago, Illinois,

March 1st, 1935.

"On or before October 1st, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum
from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due October 1, 1935

At First National Bank of

Chicago, Chicago, Illinois. [70]
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'
' $10,000.00 Chicago, Illinois,

March 1st, 1935.

"On or before November 1, 1935, after date,

without grace, the undersigned promises to pay

to the order of PERCY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum
from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible, at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

COEDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary. '^

Due November 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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4. On said March 1st, 1935 and contemporane-

ously with the execution and delivery to cross-plain-

tiff of said four promissory notes, the said cross-

defendant Cordovado Gold Dredging Company, for

the purpose of securing the payment of said four

notes, made, executed and delivered to cross-plain-

tiff, its certain mortgage of real and personal prop-

erty situated in the Fairhaven Recording District,

Territory of Alaska, Second Division, a true copy

of which said mortgage is annexed to and made a

part of this cross-complaint, marked ''Exhibit A".

5. Said mortgage was on the day of its date duly

witnessed, acknowledged and sworn to by the par-

ties thereto, in the words and figures as appears in

said copy "Exhibit A", so as to entitle it to be

recorded and also filed for record as a chattel mort-

gage and was thereafter on the 27th day of March,

1935, filed for record in the office of the Recorder

of said Fairhaven Recording District and recorded

in the records of said district and on the same date

an executed duplicate of said mortgage was filed in

the office of said recorder as a chattel mortgage.

6. At the time of the execution of said mortgage

the Cordovado Gold Dredging Company was the

owner of the real and personal property described

therein and still is such owner, and by virtue of said

notes and mortgage securing the same, the cross-

plaintiff has a first and prior lien on all the real

and personal property described in said mortgage

to secure the payment of said four promissory

notes. Said personal property described in said
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mortgage and thereby mortgaged to cross-plaintiff

is more particularly described as follows. That

certain personal [71] property, situated on and

near the Inmachuk River and on and near the

real property described in said mortgage ''Exhibit

A" hereto enumerated as follows:

About six miles of hydraulic pipe ranging in

diameter from 8 to 30 inches; three hydraulic ele-

vators; seven hydraulic giants; fifteen hydraulic

gates; four hydraulic pumps, one 1-ton "Ford"

truck (dump type); two caterpillars or tractors;

two automobiles; miscellaneous assortment of tools

for mining; mining machinery and mining equip-

ment; all the camp, camp outfits, kitchen and cook-

ing utensils; assortment of general merchandise;

blacksmith shop with the tools; (welding equip-

ment, anvils, forges, etc.) ; and all other personal

property of every kind used or to be used in the

mining activities of the said Cordovado Gold Dredg-

ing Company, also all additional property which

the said Cordovado Gold Dredging Company has

or may acquire in conducting its mining opera-

tions on the placer claims and ditch system de-

scribed in said mortgage "Exhibit A" hereto.

All of said real and personal property described

in said mortgage "Exhibit A'' hereto is and was

at all times herein situated in said Fairhaven Re-

cording District.

7. No part of the principal of said four notes

or any interest thereon has been paid and there is

now due, owing and unpaid thereon, the sum of
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FORTY THOUSAND & No/100 ($40,000.00) Dol-

lars and interest thereon, as provided in said notes.

The cross-plaintiff is still the owner and holder of

said notes and mortgage and by reason of the non-

payment of the first of said notes due on June 1st,

1935, has declared and hereby declares all of said

notes due and payable.

8. The sum of SEVENTY FIVE HUNDRED
DOLLARS ($7500.00) is a reasonable sum to be

allowed cross-plaintiff as attorney's fees for the

commencement and prosecution of this action.

9. The cross-defendants John F. Devine and

John F. Devine as receiver of the Cordovado Gold

Dredging Company have or claim to have some

right title or interest in and lien on the real and

personal property described in said mortgage "Ex-

hibit A", but any right, title or interest which said

cross-defendants or any of them have therein and

any lien which said cross-defendants or any of

them have thereon is inferior and subject to the

prior lien of the said mortgage of cross- [72] plain-

tiff ''Exhibit A".

WHEREFORE cross-plaintiff prays judgment as

follows

:

1. Judgment in favor of cross-plaintiff against

Cordovado Gold Dredging Company on said four

promissory notes for the sum of FORTY THOU-
SAND & No/100 ($40,000.00) Dollars principal

and interest thereon from March 1st, 1935 at the

rate of six (6) per cent per annum, also for the

sum of SEVENTY FIVE HUNDRED no/100
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($7500.00) Dollars attorney' fees and costs of suit.

2. That it be adjudged that the cross-plaintiff

has by virtue of said mortgage ''Exhibit A" a first

and prior lien on all the real and personal property

described in said mortgage to secure the payment

of the judgment in this action and that said first

and prior lien be adjudged as prior to any and all

right title and interest any and all the cross-de-

fendants may have in said real and personal prop-

erty and prior to any and all liens any and all

the cross-defendants may have thereon.

3. That cross-plaintiff's said mortgage "Exhibit

A" be foreclosed and the real and personal prop-

erty described therein be ordered sold by the United

States Marshal according to law and the practice

of this court and proceeds of said sale be applied

to the payment of the judgment in this action in-

cluding attorney's fees, costs, increased costs and

costs and expenses of foreclosure and sale.

4. That cross-plaintiff have judgment against

all the cross-defendants for all other relief to which

he may be entitled at law or in equity.

LYONS & ORTON
IRA D. ORTON
CARL DREUTZER
Attorneys for cross-plaintiff

Percy A. Robbins
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United States of America

Territory of Alaska

Second Division—ss.

IRA D. ORTON being first duly sworn on oath

says : I am one of the attorneys for the cross-plain-

ti:ff named in the foregoing cross-complaint. I have

read said cross-complaint and know its contents and

believe the same to be true. The reason why this

verification is made by affiant, instead of said cross-

plaintiff is because said cross-plaintiff is a non-

resident of and absent from the Territory of Alaska.

IRA D. ORTON

Subscribed and sworn to before me this [73] 1st

day of August, 1935

RUTH WALSH
Notary Public for the Territory of Alaska, residing

at Nome. My commission expires July 5, 1936.

''Exhibit A" to the foregoing cross-complaint

being in the same words and figures as "Exhibit

A" to the complaint in intervention in Cause No.

3239 Reinhold Newberg vs. Cordovado Gold Dredg-

ing Company a corporation defendant, Percy A.

Robbins intervener set forth on pages 23 to 28 inclu-

sive of this bill of exceptions is not here repeated.
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MINUTE ORDER.

''Saturday August 3, 1935, 10. A. M. Judge

J. H. S. Morison, presiding.

Upon the convening of Court the follow-

ing proceedings were had.

No. 3242 Civil.

John F. Devine vs. Cordovado Gold Dredg-

ing Company-Robbins Intervener.

Plaintiff represented in Court by counsel

O. D. Cochran.

P. A. Robbins, intervener represented in

court by Ora D. Orton and Carl Dreutzer.

M. O. Motion for leave to make receiver

cross-defendant in Cross-Complaint which was

presented to the Court on August 2, 1935 and

taken under advisement is hereby denied.

Exception taken by Mr. Orton and allowed.

Whereupon Court adjourned imtil Friday,

August 9, 1935 at 10 A. M."

[Title of Court and Cause—No. 3242]

MOTION FOR LEAVE TO FILE CROSS-COM-
PLAINT AND TO HAVE SUMMONS IS-

SUED THEREON.

Comes now Percy A. Robbins one of the defend-

ants in the above entitled action and moves the

Court to grant leave to said defendant to file herein

cross-complaint against Cordovado Gold Dredging

Company, a corporation and John F. Devine as

cross-defendants and have summons issued thereon.
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A copy of said proposed cross-complaint is an-

nexed to and made a part of this motion.

This motion is made upon the ground that the

allegations of said [74] proposed cross-complaint

show that said Percy A. Robbins is entitled to file

said cross-complaint herein and foreclose his mort-

gage, copy of which is attached to said cross-com-

plaint.

At the hearing of this motion the said Percy A.

Robbins, will rely upon and use in support thereof,

said proposed cross-complaint and all the papers,

pleadings and proceedings on file and of record

herein.

LYONS & ORTON
IRA D. ORTON
CARL DREUTZER
Attorneys for defendant

Percy A. Robbins

Service of the foregoing motion and the proposed

cross-complaint attached thereto is hereby admitted

this 5th day of August, 1935.

O. D. COCHRAN
Attorney for Plaintiff John F. Devine

and John F. Devine Receiver

LEROY M. SULLIVAN
Attorney for defendants A. V. Cordo-

vado, A. F. Wright, Cordovalo Gold

Dredging Company, a corporation.

[Endorsed] : Filed in the office of the Clerk of the

District Court of the Territory of Alaska, Second

Division at Nome. Aug. 5, 1935. Aimer Rydeen,

Clerk, By Norvin W. Lewis, Deputy.
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Attached to and served with the foregoing motion

was the proposed cross-complaint which is herein-

after set forth.

Plaintiff by his attorney Mr. O. D. Cochran in-

troduced in evidence the minute order of this court

of August 9th, 1935 granting defendant in said

action No. 3242 Percy A. Robbins' permission to

file the proposed cross-complaint.

Plaintiff then introduced in evidence said cross-

complaint served and filed as follows:

[Title of Court and Cause—No. 3242.]

CROSS-COMPLAINT. [75]

Comes now Percy A. Robbins as cross-plaintiff

and for his cause of action and cross-complaint

against Cordovado Gold Dredging Company, a cor-

poration and John F. Devine, cross-defendants,

alleges as follows:

1. The Cross-Defendant, Cordovado Gold Dredg-

ing Company is and w^as at all times herein men-

tioned, since April 26, 1932, a corporation organ-

ized and existing under the laws of the State of

Delaware and engaged in business in the Second

Division of the Territory of Alaska. The defendant

John F. Devine is the statutory agent of said corpo-

ration duly appointed by said corporation upon

whom service of process may legally be made in the

Territory of Alaska.

2. On March 1st, 1935, the said Cross Defendant,

Cordovado Gold Dredging Company, for value re-

ceived, made, executed and delivered to Percy A.

Robbins, four certain promissory notes in words

and figures as follows:
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'
' $10,000.00 Chicago, Illinois,

March 1st, 1935.

*'0n or before June 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annimi

from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due June 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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'

' $10,000.00 Chicago, Illinois,

March 1st, 1935.

*'0n or before September 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum

from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. v. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary."

Due September 1, 1935

At First National Bank of

Chicago, Chicago, Illinois. [76]
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'

' $10,000.00 Chicago, Illinois,

March 1st, 1935.

''On or before October 1st, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. BOBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum
from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money, for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary.'^

Due October 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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'
' $10,000.00 Chicago, Illinois,

March 1st, 1935.

"On or before November 1, 1935, after date,

without grace the undersigned promises to pay

to the order of PERCY A. ROBBINS at the

First National Bank of Chicago, Chicago, Illi-

nois, TEN THOUSAND AND No/100 ($10,-

000.00) Dollars in lawful money of the United

States of America, of the present standard

value, with interest thereon, in like lawful

money, at the rate of 6 per cent per annum

from date until paid, for value received. In-

terest to be paid at maturity and if not so paid

the whole sum of both principal and interest to

become immediately due and collectible at the

option of the holder of this Note. And in case

suit or action is instituted to collect this Note,

or any portion thereof the undersigned promises

and agrees to pay in addition to the costs and

disbursements provided by statute, a reason-

able sum of like lawful money for Attorney's

fees in said suit or action.

CORDOVADO GOLD DREDGING
COMPANY,

By A. V. CORDOVADO, President,

Attest: WM. A. SMITH, Secretary.''

Due November 1, 1935

At First National Bank of

Chicago, Chicago, Illinois.
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3. On said March 1st, 1935 and contemporane-

ously with the execution and delivery to cross-plain-

tiff of said four promissory notes, the said cross-

defendant, Cordovado Gold Dredging Company, for

the purpose of securing the payment of said four

notes, made, execijted and delivered to cross-plain-

tiff, its certain mortgage of real and personal prop-

erty situated in the Fairhaven Recording District,

Territory of Alaska, Second Division, a true copy

of which said mortgage is annexed to and made a

part of this cross-complaint, marked "Exhibit A".

4. Said mortgage was on the day of its date duly

witnessed, acknowledged and sworn to by the parties

thereto, in the words and figures as appears in said

copy "Exhibit A", so as to entitle it to be recorded

and also filed for record as a chattel mortgage and

was thereafter on the 27th day of March, 1935,

filed for record in the office of the Recorder of said

Fairhaven Recording District and [77] recorded

in the records of said District and on the same

date an executed duplicate of said mortgage was

filed in the office of said Recorder as a chattel

mortgage.

5. At the time of the execution of said mort-

gage the Cordovado Gold Dredging Company was

the owner of the real and personal property de-

scribed therein and still is such owner, and by

virtue of said notes and mortgage securing the

same, the cross-plaintiff has a first and prior lien

on all the real and personal property described in

said mortgage to secure the payment of said four
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promissory notes. Said personal property described

in said mortgage and thereby mortgaged to cross-

plaintiff is more particularly described as follows:

That certain personal property, situated on and near

the Inmachuk River and on and near the real

property described in said mortgage "Exhibit A"
hereto enumerated as follows:

About six miles of hydraulic pipe ranging in

diameter from 8 to 30 inches; three hydraulic ele-

vators; seven hydraulic giants; fifteen hydraulic

gates; four hydraulic pumps; one 1-ton "Ford"

truck (dump t3^pe) ; two caterpillars or tractors;

two automobiles; miscellaneous assortment of tools

for mining; mining machinery and mining equip-

ment; all the camp, camp outfits; kitchen and cook-

ing utensils; assortment of general merchandise;

blacksmith shop with tools; (welding equipment,

anvils, forges, etc.) ; and all other personal prop-

erty of every kind used or to be used in the mining

activities of the said Cordovado Gold Dredging

Company, also all additional property which the

said Cordovado Gold Dredging Company has or

may acquire in conducting its mining operations

on the placer claims and ditch system described in

said mortgage "Exhibit A" hereto.

All of said real and personal property described

in said mortgage "Exhibit A" hereto is and was at

all times herein mentioned situated in said Fair-

haven Recording District.

6. No part of the principal of said four notes

or any interest thereon has been paid and there
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is now due, owing and unpaid thereon, the sum of

FORTY THOUSAND & no/100 ($40,000.00) Dol-

lars and interest thereon, as provided in said notes.

The cross-plaintiff is still the owner and holder of

said notes and mortgage and by reason of the non-

payment of the first of said notes due on [78] June

1st, 1935, has declared and hereby declares all of

said notes due and payable.

7. The sum of SEVENTY FIVE HUNDRED
DOLLARS ($7500.00) is a reasonable sum to be

allowed cross-plaintiff as attorney's fees for the

commencement and prosecution of this action.

8. The cross-defendant John F. Devine has or

claims to have some right title or interest in and

lien on the real and personal property described

in said mortgage "Exhibit A", but any right, title

or interest which said cross-defendant has therein

and any lien which said cross-defendant has there-

on is inferior and subject to the prior lien of the

said mortgage of cross-complaint "Exhibit A".

WHEREFORE cross-plaintiff prays judgment as

follows

:

1. Judgment in favor of cross-plaintiff against

Cordovado Gold Dredging Company on said four

promissory notes for the sum of FORTY THOU-
SAND and No/100 ($40,000.00) Dollars principal

and interest thereon from March 1st, 1935, at the

rate of six (6) per cent per annum, also for the

sum of SEVENTY FIVE HUNDRED & No/100

($7500.00) Dollars attorney's fees and costs of suit.

2. That it be adjudged that the cross-plaintiff
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has by virtue of said mortgage "Exhibit A" a

first and prior lien on all the real and personal

property described in said mortgage to secure the

pajrment of the judgment in this action and that

said first and prior lien be adjudged as prior to

any and all right title and interest any and all

the cross-defendants may have in said real and

personal property and prior to any and all liens

any and all the cross-defendants may have thereon.

3. That cross-plaintiff's said mortgage "Exhibit

A'' be foreclosed and the real and personal prop-

erty described therein be ordered sold by the United

States Marshal according to law and the practice

of this Court and proceeds of said sale be applied

to the payment of the judgment in this action in-

cluding attorney's fees, costs, increased costs and

costs and expenses of foreclosure and sale.

4. That cross-plaintiff have judgment against

all the cross-defendants for all other relief to which

he may be entitled at law or in equity. [79]

LYONS & ORTON
IRA D. ORTON
CARL DREUTZER
Attorneys for cross-plaintiff

Percy A. Robbins
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United States of America

Territory of Alaska,

Second Division—^ss.

IRA D. ORTON being first duly sworn on oath

says

:

I am one of the attorneys for the cross-plaintiff

named in the foregoing cross-complaint. I have

read said cross-complaint and know its contents

and believe the same to be true. The reason why

this verification is made by affiant, instead of said

cross-plaintiff is because said cross-plaintiff is a

non-resident of and absent from the Territory of

Alaska.

IRA D. ORTON

Subscribed and sworn to before me this 5th day

of August, 1935

RUTH WALSH
Notary Public for the Territory of Alaska, residing

at Nome. My commission expires July 5, 1935.

Service of this cross-complaint is hereby admitted

at Nome, Alaska, August 9, 1935

O. D. COCHRAN
Attorney for plaintiff and cross-

defendant Devine

LEROY M. SULLIVAN
Attorney for defendant Cordovado

Gold Dredging Company

[Endorsed] : Filed in the office of the Clerk of the

District Court of the Territory of Alaska. Second

Division at Nome, August 10, 1935. Aimer Rydeen,

Clerk, By Norvin W. Lewis, Deputy.
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"Exhibit A" to the foregoing cross-complaint

being in the same words and figures as "Exhibit

A" to the complaint in intervention in Cause No.

3239 Reinhold Newberg vs. Cordovado Gold Dredg-

ing Company, a corporation, defendant, [80] Percy

A. Bobbins intervener set forth on pages 23 to 28

inclusive of this bill of exceptions, is not here re-

peated.

Plaintiff then introduced in evidence the affidavit

of J. H. Johnston as follows

:

[Title of Court and Cause—No. 3239.]

AFFIDAVIT OF J. H. JOHNSTON.

United States of America

Territory of Alaska—ss.

J. H. Johnston, being first duly sworn says:

That he is a miner by occupation and has been

engaged in mining upon the Inmachuck River, in

the Fairhaven Mining District, Territory of Alaska

since the year 1906.

That he is familiar with the properties of the

Cordovado Gold Dredging Company situate upon

the Inmachuck River, and has since the said year

1906, been familiar with the same. That in the fall

of 1906, he entered the employ of the Fairhaven

Mining Company the then owner of the said prop-

erties now owned by the Cordovado Gold Dredging

Company and except for two short periods he has

been employed upon the said properties continu-
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ously since said fall of 1906, and has since the year

1909, been a foreman upon and in the mining of

said properties.

That affiant is familiar with the values contained

in the said properties and that a conservative esti-

mate of the value of the gold contained in the said

properties of the said Cordovado Gold Dredging

Company is the sum of $4,000,000.00.

That said properties are very valuable and a fair

value of said properties for mining the same would

be in excess of the sum of $500,000.00.

That affiant is presently employed upon said prop-

erties by [81] John F. Devine, Receiver, as a fore-

man in charge of operations, and he is familiar

with the pit that is being prepared for mining

with hydraulic lift this present season. That said

pit that can be worked this season is approximately

in size 500 hundred feet long by 200 hundred feet

wide, and the mining of the said pit will not mate-

rially affect the value of said properties in the fu-

ture working thereof, and would not materially

affect the market value thereof.

That affiant was employed by the said Cordovado

Dredging Company to drill upon said ground during

the winter of 1934 and 1935, and to work upon and

preserve the ditch carrying water to said mining

claims from Imoruk Lake a distance of about forty

miles, which said work was to be credited to the

annual assessment work necessary to be done in

order to hold the said mining claims. That in the
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performance of said work an expense of about

$3,000.00 was incurred, the largest portion of which

amount is due and unpaid to affiant and the work-

men employed in the performing of said work.

That the pipe lines are now lain from the pen-

stock of said ditch to the place where said pit is to

be taken out, a distance of near two miles, and the

hydraulic lift has been installed for the working

of said pit and the actual hyraulicing into said pit

is expected to commence Monday morning, July

22. That if said pit is not worked this season all

of the labor and expense of preparation will be a

total loss.

The affiant was foreman in charge of the taking

out of the pit adjoining the one now prepared to

be worked, and is familiar with the values of the

ground to be worked in the present pit, and a con-

servative estimate of the values that will be re-

covered from such pit to be worked is at least

160,000.00.

That if the work performed upon the said ditch

by affiant as aforesaid and by John F. Devine as

receiver, had not been done, the said ditch would

have been washed out in many places and would

have been damaged almost beyond repair and it

would have cost at least $20,000.00 to have placed

said ditch in its present condition.

That if men are not constantly kept upon said

ditch keeping it in repair and repairing breaks

during the summer season, the said ditch will be
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greatly damaged and in great danger of being

totally ruined.

J. H. JOHNSTON. [82]

Subscribed and sworn to before me the 22d day

of July, 1935.

[Seal] O. D. COCHRAN
Notary Public for Alaska

[Endorsed] : Filed in the office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome, Aug. 16, 1935. Aimer Ry-

deen. Clerk, By Norvin W. Lewis, Deputy.

Plaintiff then rested on the proofs.

Intervener Percy A. Bobbins then introduced in

evidence, certified copies of the two deeds which

are annexed to and made a part of plaintiff's com-

plaint in said Cause No. 3242 and marked "Exhibit

A" and "Exhibit B" to said complaint, for the

purpose of showing the date when the same were

recorded in the office of the recorder of the Fair-

haven Recording District. Said certified copies

were certified under the hand and seal of said re-

corder on the 16th day of July, 1935 and showed

that said deeds were filed for record of July 11th,

1935 in the office of the Recorder of the Fairhaven

Recording District and bore no endorsement of any

prior recording. Said deeds being in the same

words and figures as "Exhibit A" and "Exhibit
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B" attached to the complaint in Cause 3242 already

set forth in this bill of exceptions on Pages 51 to

56 inclusive thereof are not here repeated.

The intervener then rested on the proofs.

All the evidence introduced at the hearing of

intervener's said motion to vacate and set aside the

order appointing receiver in said action No. 3239

Reinhold Newberg plaintiff vs. Cordovado Gold

Dredging Company defendant, Percy A. Bobbins

intervener, is herein set forth.

In introducing in evidence the various papers

the endorsements thereon of service and filing were

included.

After hearing arguments of counsel the court

denied said motion by Minute Order made and

entered August 16th, 1935 as follows:

''#3239 Civil.

Reinhold Newberg vs. Cordovado Gold

Dredging Company, P. A. Robbins Intervener.

M. O. Motion to vacate and set aside order

appointing receiver DENIED. Exception

taken by Mr. Orton and allowed." [83]

AND now to make said exception and the pro-

ceedings herein set forth of record the intervener

P. A. Robbins serves and files this his proposed
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bill of exceptions and prays that the same may be

settled and allowed.

LYONS & ORTON
IRA D. ORTON
CARL DREUTZER
Attorneys for Intervener

Percy A. Robbins

Service admitted September 4th, 1935

O. D. COCHRAN
Attorney for Plaintiff and Receiver

LEROY M. SULLIVAN
Attorney for Defendant.

The foregoing bill of exceptions having been

served, filed and presented for settlement wathin

the time provided by law and the rules of the Court,

and being found true and correct is hereby settled

and allowed this 27th day of September 1935 being

a regular day in the same term at which the orders

therein set forth were made and entered.

J. H. S. MORISON
Judge of the District Court, Territory

of Alaska, Second Division.

[Endorsed] : Filed in the office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division at Nome Sep. 4, 1935. Aimer Rydeen,

Clerk, By Norvin W. Lewis, Deputy.
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[Endorsed] : Refiled after being settled and al-

lowed in the office of the Clerk of the District Court

of the Territory of Alaska, Second Division at

Nome Sep. 27, 1935. Aimer Rydeen, Clerk, By
Norvin W. Lewis, Deputy. [84]

[Title of Court and Cause—No. 3239.]

ASSIGNMENT OF ERRORS ON APPEAL.

And now^ on this 13th day of September, 1935,

comes the intervener, Percy A. Robbins, by his

attorneys and assigns the following errors as hav-

ing been made by the Court in making and entering

the order and decree on August 16th, 1935, denying

the motion of said intervener Percy A. Robbins to

vacate and set aside the order appointing receiver

herein, upon which errors said intervener will and

does rely upon his appeal from said order and

decree to the United States Circuit Court of Ap-

peals for the Ninth Circuit.

1. The court erred in denying the motion

to vacate and set aside the order appointing

receiver as the complaint in this action does

not state facts sufficient to constitute a cause

of action for receiver.

2. The court erred in denying said motion

as the complaint in this action does not state

sufficient or any grounds for the appointment

of a receiver.
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3. The court erred in denying said motion

as it appeared from the evidence introduced

at the hearing of said motion that plaintiff has

no lien of any kind on the property of de-

fendant described in the complaint.

4. The court erred in denying said motion

as it appeared from the said evidence that

plaintiff has no right, title or interest in the

property described in plaintiff's complaint and

no lien thereon.

5. The court erred in denying said motion

as it appears from the complaint herein and

other evidence introduced at the hearing of

said motion, that the plaintiff has no probable

right to the property which is the subject of

this action.

6. The court erred in denying said motion,

as it appears from the said evidence that plain-

tiff is only a simple contract creditor of de-

fendant and has not obtained any judgment

against defendant or any lien on its property

or any part thereof. [85]

7. The court erred in not vacating said

order appointing receiver, as the plaintiff has

a plain, speedy and adequate remedy in the

ordinary course of the law.

8. The court erred in not vacating said

order appointing receiver as the intervener is

the owner of past due notes of $40,000.00 and

interest, secured by first mortgage on all of

the property described in the plaintiff's com-
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plaint and by said order appointing receiver

the intervener is deprived of his mortgage

security, wrongfully and unlawfully and with-

out due process of law.

9. The court erred in not vacating and

setting aside said order appointing receiver,

because the intervener is a creditor secured

by first and prior mortgage lien on the prop-

erty described in plaintiff's complaint and said

order appointing receiver, ^^^:•ongfully and un-

lawfully hinders and delays the intervener in

his right to foreclose his said mortgage and

to recover possession of the mortgaged personal

property.

10. The court erred in not vacating and

setting aside said order appointing receiver as

said order appointing a receiver is in substance

and effect, as to intervener, an injunction re-

straining him from proceeding according to

law to foreclose his said mortgage and collect

the debt secured thereby to which remedy in-

tervener is lawfully entitled.

11. The court erred in not vacating and

setting aside said order appointing receiver as

said order is the equivalent of a seizure by

attachment of the mortgaged personal prop-

erty without the payment or tender to the in-

tervener mortgagee, the amount of the mort-

gage debt and interest or depositing the amount

thereof with the Recorder of the Fairhaven

Recording District, which was not done.
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12. The court erred in not vacating and

setting aside said order, as it appears it was

made and obtained by wrongful and unlawful

collusion between plaintiff and defendant and

for the purpose and with the effect of hinder-

ing, delaying and defrauding intervener as a

first mortgage creditor of defendant.

13. The court erred in not vacating and

setting aside the said order appointing receiver

as the effect of said order appointing receiver

is not to preserve the property described in

plaintiff's complaint, but to depreciate and wear

out said property and to destroy the substance

of the same and render intervener's mortgage

security valueless. [86]

14. The court erred in not vacating and

setting aside said order appointing receiver as

said order authorized the receiver to mine and

operate the property which is the subject of

this action and to thus destroy the substance

of the estate and thereby depreciate and de-

stroy the property subject to intervener's mort-

gage, and make his security worthless.

15. The court erred in not vacating and

setting aside said order as said order errone-

ously authorized the receiver to mine and op-

erate the property on which intervener holds

a first mortgage to secure an unpaid debt of

$40,000.00 and interest and authorizes the re-

ceiver to destroy the substance of the estate in

said property and to create indebtedness there-
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on with irreparable damage to the intervener.

16. Said order appointing receiver is erro-

neous and should have been vacated by the

court as it erroneously authorizes and directs

the receiver to take and hold possession of the

real and personal property on which inter-

vener holds a first mortgage to secure an un-

paid debt of $40,000.00 and interest.

WHEREFORE intervener Percy A. Robbins

prays that said order and decree denying inter-

vener's motion to vacate and set aside the order

appointing receiver herein be reversed and that he

be restored to all things he has lost thereby.

LYONS & ORTON
IRA D. ORTON
CARL DREUTZER
Attorneys for intervener

Percy A. Robbins

Service admitted Sept. 12, 1935.

O. D. COCHRAN
LEROY M. SULLIVAN

[Endorsed] : Filed in the office of the Clerk of the

District Court of the Territory of Alaska, Second

Division at Nome, Sep. 13, 1935. Aimer Rydeen,

Clerk, By Norvin W. Lewis, Deputy. [87]

[Title of Court and Cause—No. 3239.]

PETITION FOR APPEAL.

The above named intervener, Percy A. Robbins,

conceiving himself aggrieved by the order and de-
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cree of the above entitled court, made and entered

in the above entitled cause on the 16th day of

August, 1935, denying the motion of P. A. Robbins

to vacate and set aside the order appointing re-

ceiver herein, does hereby appeal from said order

and decree and the whole and every part thereof

to the United States Circuit Court of Appeals for

the Ninth Circuit, for the reasons specified in the

assignment of errors which is filed herewith, and

he prays that this appeal may be allowed and that

a transcript of the record proceedings and papers

upon which said order and decree was made duly

authenticated may be sent to said United States

Circuit Court of Appeals for the Ninth Circuit.

And said intervener further prays that an order

be made fixing the amount of security to be given

upon said appeal.

LYONS & ORTON
IRA D. ORTON
CARL DREUTZER
Attorneys for intervener

Percy A. Robbins

The appeal prayed for in the foregoing petition

is hereby allowed appellant to give bond for costs

in the sum of $250.00.

Done in Open Court at Nome, Alaska, September

13, 1935.

J. H. S. MORISON
Judge of the District Court, Territory

of Alaska, Second Division
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Service admitted September 13, 1935.

O. D. COCHRAN
Attorney for Plaintiff

LEROY M. SULLIVAN
Attorney for Cordovado Gold

Dredging Company.

[Endorsed] : Filed in the office of the Clerk of the

District Court of the Territory of Alaska, Second

Division at Nome, Sep. 13, 1935. Aimer Rydeen,

Clerk, By Norvin W. Lewis, Deputy. [88]

[Title of Court and Cause—No. 3239.]

BOND ON APPEAL.
KNOW ALL MEN BY THESE PRESENTS,

that, Percy A. Robbins, as principal and National

Surety Corporation, a corporation as surety are

held and firmly bound to Reinhold Newberg, plain-

tiff, in the above entitled action, Cordovado Gold

Dredging Company, a corporation defendant there-

in and John F. Devine, receiver of said Cordovado

Gold Dredging Company, a corporation, in the

sum of Two Hundred & Fifty ($250.00) Dollars to

which payment well and truly to be made, we bind

ourselves and our executors, administrators and

assigns, jointly and severally by these presents.

Sealed with our seals and dated this 13 day of

September, 1935.

WHEREAS on August 16th, 1935, at the Dis-

trict Court of the Territory of Alaska, for the

Second Division, in a suit depending in said Court,
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between Reinhold Newberg as plaintiff and Cordo
vado Gold Dredging Company, a corporation as de-

fendant, and Percy A. Bobbins is Intervener, an

order and decree was made and entered denying

the motion of said intervener Percy A. Robbins

to vacate and set aside the order appointing receiver

herein, and the said Percy A. Robbins, intervener,

having taken and prosecuted an Appeal to the

United States Circuit Court of Appeals of the

Ninth Circuit to reverse said order and decree,

which appeal has been allowed and a Citation is

about to be issued to said plaintiff, defendant and

said John F. Devine, receiver, citing and admon-

ishing them to be and appear at the United States

Circuit Court of Appeals to be held at San Fran-

cisco, California on the day named in the citation.

Now the condition of the above named obligation

is such, that if the said intervener Percy A. Rob-

bins shall prosecute said appeal to effect and answer

all costs if he fails to make his plea good, then this

obligation to be void ; else to remain in full force and

virtue.

[Seal] PERCY A. ROBBINS
By IRA D. ORTON

His attorney

Principal. [89]

NATIONAL SURETY
CORPORATION

[Seal] By J. S. STANGROOM
Attorney in Fact

By HUGH O'NEILL
Attorney in Fact

Surety
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The foregoing Bond for costs is hereby approved.

Done in Open Court at Nome, Alaska, on this

14th day of September, 1935, being a regular day

in the same term at which the order and decree ap-

pealed from was made and entered.

J. H. S. MORISON
Judge of the District Court of the

Territory of Alaska, Second Division

[Endorsed] : Filed in the office of the Clerk of the

District Court of the Territory of Alaska, Second

Division at Nome, Sep. 14, 1935. Aimer Rydeen,

Clerk, By Norvin W. Lewis, Deputy. [90]

[Title of Court and Cause—No. 3239]

ORDER ENLARGING TIME TO FILE
TRANSCRIPT ON APPEAL.

Good cause appearing therefor, it is hereby

ordered, upon consent of counsel for all parties

that the time for appellant Percy A. Robbins to

file the transcript on Appeal from the order of

August 16th, 1935 denying his motion to vacate and

set aside the order appointing receiver herein and

to docket said appeal be and the same is hereby

enlarged ninety (90) days after the return day of

the Citation on Appeal.
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Signed at Nome, Alaska, this 15th day of Octo-

ber, 1935 by the undersigned Judge who signed

said citation on Appeal.

J. H. S. MORISON
Judge of the District Court, Territory

of Alaska, Second Division.

Service admitted this 16 day of October, 1935.

O. D. COCHRAN
LEROY M. SULLIVAN
Attorneys for Respondents.

[Endorsed] : Filed in the office of the Clerk of the

District Court of the Territory of Alaska, Second

Division at Nome, Oct. 17, 1935. Aimer Rydeen,

Clerk, By Norvin W. Lewis, Deputy. [91]

[Title of Court and Cause—No. 3239.]

CITATION ON APPEAL.

The President of the United States of America,

To Reinhold Newberg, the above named plaintiff,

Cordovado Gold Dredging Company, the defendant

above named, and John F. Devine, Receiver of

Cordovado Gold Dredging Company, appellees,

GREETING:
You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit to be held in the City of

San Francisco, in the State of California within

forty (40) days from the date of this writ, pursu-
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ant to an appeal filed in the clerk's office of the

District Court of the Territory of Alaska, Second

Division, wherein Percy A. Bobbins, the intervener

is appellant and Reinhold Newberg, plaintiff, Cor-

dovado Gold Dredging Company, defendant and

John F. Devine, Receiver of Cordovado Gold Dredg-

ing Company are appellees to show cause if any

there be why the order and decree denying the said

intervener's motion to vacate and set aside the

order appointing receiver in said appeal described,

should not be corrected and reversed and speedy

justice should not be done in that behalf.

Witness the Honorable J. H. S. Morison, Judge

of the District Court of the Territory of Alaska,

Second Division, this 14th day of September, 1935.

J. H. S. MORISON
Judge of the District Court of the

Territory of Alaska, Second Division

Service admitted September 16, 1935.

O. D. COCHRAN
Attorney for Plaintiff

LEROY M. SULLIVAN
Attorney for Defendant

United States of America

Territory of Alaska—ss.

I, Ira D. Orton being first duly sworn on oath,

say: I am attorney for the intervener and appel-

lant Percy A. Robbins; on September 17th, 1935

at Nome, Alaska, I served the within citation on

Mr. O. D. Cochran, attorney of record for John F.
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Devine receiver of Cordovado Gold Dredging Com-
pany, by then and there exhibiting to said O. D.

Cochran the original of said citation and delivering

to him a true copy thereof.

IRA D. ORTON
Subscribed and sworn to before me this 18th

day of September, 1935.

[Seal] RUTH WALSH
Notary Public for the Territory of Alaska, residing

at Nome. My commission expires July 5, 1936.

[Endorsed] : Filed in the office of the Clerk of the

District Court of the Territory of Alaska, Second

District at Nome, Sep. 19, 1935. Aimer Rydeen,

Clerk, By Norvin W. Lewis, Deputy.

Rec. O & J Vol. 13—page 193. [92]

CERTIFICATE OF CLERK, UNITED STATES
DISTRICT COURT TO TRANSCRIPT ON
APPEAL.

United States of America,

Territory of Alaska,

Second Division—ss.

I, ALMER RYDEEN, Clerk of the District

Court of the Territory of Alaska, Second Division,

do hereby certify that the foregoing Transcript on

Appeal consisting of typewritten pages, from 1 to

93 both inclusive, including pages 3A and 3B, is a

true and exact transcript of the BILL OF EX-

CEPTIONS, (containing the following papers;
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Motion to Set Aside and Vacate Order Appointing

Receiver, Complaint, including Exhibit "A" per-

sonal property and real property. Motion for

Order Appointing Receiver, Affidavit of Reinhold

Newberg, Affidavit of Fred Mebes, Appearance of

Defendant Cordovado Gold Dredging Company, a

corporation, Order Appointing Receiver, Oath of

Receiver, Undertaking of Receiver, Summons, Peti-

tion of Receiver, Order, allowing receiver to borrow

money. Order Appointing Counsel for Receiver,

Order Granting Leave to File Complaint in Inter-

vention, Petition and Motion for Leave to File Com-

plaint in Intervention, Complaint in Intervention,

including Exhibit "A" Mortgage of real and per-

sonal property. Answer, Notice, Minutes of Court of

July 1, 10, 26, 29, August 2 and 3, 1935, Statement

of William A. Gilmore, all in No. 3239 Civil, this

Court, Complaint in Equity, including Deeds, Ex-

hibits "A" and "B", Appearance of A. V. Cordo-

vado, A. F. Wright and Cordovado Gold Dredging

Company, a corporation, Motion for Receiver,

Stipulation, Order Appointing and Continuing Re-

ceiver, Separate Answer of Percy A. Robbins, Mo-

tion for Leave to make Receiver Party Cross-De-

fendant in Cross-Complaint, Cross-Complaint, Mo-

tion for Leave to file Cross-Complaint and to have

Summons Issue thereon, Cross-Complaint, all in

No. 3242 Civil, this Court, and Affidavit of J. TI.

Johnston in No. 3239 Civil, this Court and Order

Settling Bill of Exceptions), ASSIGNMENT OF
ERRORS ON APPEAL, PETITION FOR AP-
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PEAL AND ORDER ALLOWING SAME, BOND
ON APPEAL, IN THE CASE OF REINHOLD
NEWBERG, Plaintiff, vs. CORDOVADO GOLD
DREDGING COMPANY, a Corporation, Defend-

ant, PERCY A. ROBBINS, Intervener, No. 3239

Civil, this Court, and Order Enlarging Time to

File Transcript on Appeal, and of the whole there-

of, as appears from the Records and Files in my
office at Nome, Alaska, and I further certify that

the ORIGINAL CITATION ON APPEAL IS AN-
NEXED TO THIS TRANSCRIPT.

Cost of transcript, $51.55 paid by Ira D. Orton,

of attorneys for Percy A. Robbins, Intervener.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said Court this

21st day of October, A. D., 1935.

ALMER RYDEEN, Clerk,

[Seal] By NORVIN W. LEWIS, Deputy. [93]

[Endorsed]: No. 8022. United States Circuit

Court of Appeals for the Ninth Circuit. Percy A.

Robbins, Appellant, vs. Reinhold Newberg, Cordo-

vado Gold Dredging Company and John F. Devine,

Receiver of Cordovado Gold Dredging Company,

Appellees. Transcript of Record. Upon Appeal

from the District Court of the United States for

the Territory of Alaska, Second Division.

Filed November 12, 1935.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.



'f
No. 8022

'

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

PERCY A. ROBBINS,
Appellant,

vs.

REINHOLD NEWBERG, CORDOVADO
GOLD DREDGING COMPANY and

JOHN F. DEVINE, Receiver of Cordo-

vado Gold Dredging Company,

Appellees,

Brief for Appellant

Upon Appeal from the District Court for the

Territory of Alaska, Division Number Two.

No. 8022

THOMAS R. LYONS
IRA D. ORTON

920 Alaska Building, Seattle, Washington

CARL DREUTZER
11 South LaSalle Street, Chicago, Illinois

Attorneys for Percy A. Robbins

Intervener and Appellant.

PEACOCK PRINTING CO.. SEATTLE

PAUL





INDEX
Page

STATEMENT OF THE CASE 1

QUESTIONS INVOLVED 11

SPECIFICATION OF ERRORS 16

ARGUMENT 18

I. The principal points raised by the assignment of

errors on this appeal are identical or similar to those

raised by the appeal from the order appointing re-

ceiver in this Cause No. 7997 in this court and in

Cause No. 7991 in this court appeal from the order

appointing receiver in the case of John F. Devine,

plaintiff, vs. A. V. Cordovado, A. F. Wright, Percy
A. Robbins and Cordovado Gold Dredging Company,
defendants. Reference is therefore made to appel-

lant's briefs in these two cases in this court for

argument on these points 18

II. The court below erred in not vacating the order

appointing receiver as it was erroneous to appoint

a receiver for defendant Cordovado Gold Dredging
Company with authority to mine its property and
carry on the usual and ordinary business of the com-

pany 19

III. The court below should have vacated the order ap-

pointing receiver as it appears that said order was
made for the express purpose of hindering and de-

laying the intervener and appellant Robbins in

exercising his lawful right to foreclose his mortgage
on the real and personal property of defendant

Cordovado Gold Dredging Company 23

IV. The court should have vacated the order appointing

receiver as the mining of the property by the re-

ceiver does special injury to the plaintiff as owner
of the first mortgage indebtedness. The extraction

of the gold from the claims impairs his security by
destroying the substance of the estate 25

CONCLUSION - 26



AUTHORITIES CITED

Page

HANNA V. STATE TRUST COMPANY,
70 Fed. 2, 8 (CCA.) 20, 22, 25

In re PARKER, 131 U. S. 221, 9 Sup. Ct. 708 26mn
U=f^V V. ATTRILL, 106 N. Y. 430, 13 N.E. 282 20

Corpus Juris, Vol. 53, Sec. 502, p. 347,

and eases cited in the notes 24



No. 8022

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

PERCY A. ROBBINS,
Appellant,

vs.

REINHOLD NEWBERG, CORDOVADO
GOLD DREDGING COMPANY and

JOHN F. DEVINE, Receiver of Cordo-

vado Gold Dredging Company,

Appellees.

Brief for Appellant
Upon Appeal from the District Court for the

Territory of Alaska, Division Number Two.

No. 8022

STATEMENT OP THE CASE

This is an appeal from an order of the District

Court of the Territory of Alaska denying a motion of

Percy A. Bobbins, intervener and appellant, to vacate

and set aside an order made on July 1st, 1935, appoint-

ing a receiver for the Cordovado Gold Dredging Com-

pany, defendant in the court below. The action is a



suit by Reinhold Newberg, as plaintiff, against Cordo-

vado Gold Dredging Company, defendant, to recover

judgment for an alleged loan of $2500.00. (Tr. pp. 6-9.)

Plaintiff Newberg is a simple contract creditor with no

lien of any kind on the property of defendant Cordo-

vado Gold Dredging Company. The order appointing

the receiver is found on pages 20 and 21 of the tran-

script and the order denying the motion to vacate the

order appointing receiver is on page 153 of the tran-

script. This is the order appealed from. The motion

for the order to vacate the order appointing receiver

is at pages 2 to 5 of the transcript, in which motion

is stated the grounds upon which the intervener and

appellant moved that the order appointing receiver

be vacated. These grounds are as follows

:

"That said order appointing receiver is with-

out and in excess of the jurisdiction of the court

and is erroneous in the following particulars.

1. The complaint in this action does not state

facts sufficient to constitute a cause of action for

the appointment of a receiver.

2. The complaint in this action does not state

sufficient or any grounds for the appointment of

a receiver.

3. The plaintiff in this action has no lien of

any kind on the property of the defendant de-

scribed in the complaint.



4. The plaintiff in this action has a plain,

speedy and adequate remedy in the ordinary
course of the law.

5. It does not appear that the plaintiff in this

action has any right, title or interest in the prop-
erty described in the plaintiff's complaint or any
lien thereon.

6. By said order appointing receiver, the inter-

vener is deprived of his mortgage security for the

payment of his said notes wrongfully and unlaw-
fully and without due process of law.

7. The intervener is a creditor secured by first

and prior mortgage lien on the property described

in plaintiff's complaint and said order appointing
receiver wrongfully and unlawfully hinders and
delays the intervener in his right to foreclose his

said mortgage and to recover the possession of

the mortgaged personal property.

8. The effect of the said order appointing re-

ceiver is not to preserve the property described in

plaintiff's complaint, but to depreciate, wear out
said property and to destroy the substance of the

same and render intervener's mortgage security

valueless.

9. Said order appointing receiver is in sub-

stance and effect as to intervener an injunction
restraining him from proceeding according to law
to foreclose his said mortgage and collect the debt
secured thereby to which remedy he is lawfully
entitled.

10. Said order appointing receiver is in sub-
stance and effect an injunction against intervener
granted without notice to intervener in an action

to which he was not made a party, wrongfully and
unlawfully restraining and enjoining intervener



from prosecuting an action to foreclose said mort-
gage and also from joining in said action, an ac-

tion to recover possession of the personal property
described in said mortgage.

11. Said order appointing receiver is the

equivalent of a seizure by attachment of the said

mortgaged personal property without the payment
or tender to the intervener mortgagee, the amount
of the mortgage debt and interest or depositing

the amount thereof with the recorder of said Pair-

haven Recording District or precinct, which was
not done.

12. Said order appointing receiver is in excess

of the jurisdiction of the court and erroneous in

that the defendant is a foreign corporation.

13. Said order appointing receiver is in ex-

cess of the jurisdiction of the court and erroneous
in authorizing and directing the receiver to take

possession of the said real and personal property
under mortgage to intervener.

14. Said order appointing receiver is erroneous
and in excess of the jurisdiction of the court in

authorizing and directing the receiver to operate

the said real and personal property under mort-
gage to intervener and to mine said mining prop-
erty under mortgage to intervener.

"At the hearing of this motion the said inter-

vener will rely upon and use in support of this

motion, all the papers, pleadings and proceedings

on file and of record in this action.
'

'

The order appointing receiver is the subject of a

separate appeal, being Cause No. 7997 in this court.

In No. 7997 is also included an appeal from the order



authorizing the issuance of receiver's certificates to

the amount of $5000—to be a prior lien on all the

property of defendant Cordovado Gold Dredging

Company. For a full statement of the evidence and

circumstance under which the order appointing re-

ceiver was made in this case reference is made to the

statement of the case on pages 1 to 13 of our brief in

Cause No. 7997 in this court, Percy A. Robbins, Ap-

pellant, vs. Reinhold Newberg, Cordovado Gold Dredg-

ing Company, and John F. Devine, Receiver of Cor-

dovado Gold Dredging Company, Appellees.

The intervener was made a party to this action on

July 10, 1935, ten days after the entry of the order

appointing receiver (Tr. pp. 31-32). This order was

made by consent of the parties, the attorneys for both

plaintiff and defendant stating in open court that they

had no objection to the filing of the complaint in inter-

vention. The complaint in intervention is found in the

transcript at pages 34 to 54 inclusive. The intervener

alleges in his complaint in intervention that he is the

owner and holder of notes secured by first mortgage

upon all the real and personal property of defendant

corporation, Cordovado Gold Dredging Company, and

then sets up the reasons why the order appointing re-

ceiver is erroneous substantially in the same language

of the motion to vacate the order appointing receiver
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hereinbefore set forth in this statement. Intervener

prays that the order appointing receiver be vacated

and set aside (Tr. p. 43).

Nowhere in the record does the plaintiff Newberg

deny that intervener is the owner and holder of the

$40,000 notes and mortgage, in fact it is admitted by

his complaint and affidavit. (Tr. pp. 8, 14, 15, 16.)

John P. Devine was appointed receiver, is directed

to take possession of all the mining property of de-

fendant Cordovado Gold Dredging Company "and to

operate the same and conserve the proceeds of said

mining to be distributed and disposed of under the fur-

ther orders of this court. (Tr. p. 21.)

This same John F. Devine on July 15, 1935, com-

menced a suit in the court below (No. 3242) to recover

judgment against Cordovado Gold Dredging Company

for $40,000 and interest at 12% per annum on certain

alleged notes of A. V. Cordovado dated November 1st,

1929, and claimed to be secured by certain deed of all

the property of Cordovado Gold Dredging Company

executed by A. V. Cordovado three years before the

property was conveyed to the company. (Tr. pp. 82-

105.) This deed was concealed and kept from the rec-

ord until July 11, 1935, four days before the suit was



commenced. On July 16, 1935, John F. Devine procured

himself to again be appointed receiver of Cordovado

Gold Dredging Company with like powers as in this

case. This order is a subject of a separate appeal to

this court, being No. 7991 on the docket of this court.

For a statement of the facts in that case the court is

referred to the statement of the case in appellant's

brief in that case pages 1 to 14. It also appears from

the record on this appeal that John F. Devine, the re-

ceiver appointed in this case, is not only the plaintiff

in Cause No. 3242 in the court below but he is also the

statutory agent of the defendant Cordovado Gold

Dredging Company in Alaska. (Tr. 25, 139.) On July

10, 1935, in this cause the court below entered its order

appointing Mr. O. D. Cochran attorney for the re-

ceiver. (Tr. pp. 30-31.) It is thus seen that Mr. Cochran

is not only the attorney for the plaintiffs in both cases

in the court below but is also attorney for the receiver

John F. Devine who is himself plaintiff in Cause No.

3242 in the court below.

At the hearing of the motion to vacate and set aside

the order appointing receiver the intervener Bobbins

introduced in evidence "all the papers, pleadings and

proceedings on file and of record in this action on

August 16, 1935, at the time of the hearing of the mo-

tion" except certain papers which were either imma-
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terial or would be a duplication of those introduced.

(Tr. pp. 81-82.)

The plaintiff Newberg in opposing the motion to

vacate and set aside the order appointing receiver of-

fered in evidence the records and files in the cause in

the court below No. 3242 entitled John F. Devine,

plaintiff, vs. A. V. Cordovado, A. F. Wright, Percy A.

Robbins and Cordovado Gold Dredging Company, a

corporation, defendants. These records and files ap-

pear in the transcript from pages 82 to 149 inclusive.

The plaintiff also read in evidence the affidavit of one

J. H. Johnston (Tr. pp. 149-152.) The intervener then

introduced in evidence certified copies of the two deeds

annexed to and made a part of the complaint in Cause

No. 3242 (John F. Devine, plaintiff, vs. A. V. Cor-

dovado et al, defendants) for the purpose of showing

the date of record July 16, 1935. (Tr. 152.) These deeds

appear at pages 95 to 105 of the transcript. The bill

of exceptions was settled September 27, 1935 (Tr. 154)

and certifies that it contains all the evidence intro-

duced at the hearing of the motion. (Tr. 153.)

For a statement of the facts we have already re-

ferred to the statement of the case pages 1 to 13 of our

brief in Cause No. 7997 in this court being the appeal

from the order appointing receiver in this case and to

the statement of the case on pages 1 to 14 of our brief



in Cause No. 7991 in this court, being the appeal from

the order appointing and continuing receiver in the

case in which John F. Devine is plaintiff. Brief ref-

erence will, however, be made to certain facts which

now appear in the record for the first time. It appears

for the first time in this record that the receiver John

F. Devine is not only receiver in this case and the

plaintiff and receiver in Cause No. 3242 in the court

below (No. 7991 in this court), but is also the statutory

agent of the defendant Cordovado Gold Dredging Com-

pany. (Tr. p. 25, 139.) It also appears that Mr. O. D.

Cochran, who is attorney for plaintiff in this cause

and in said Cause No. 3242 in the court below, has been

appointed attorney for the receiver. (Tr. p. 30.)

The answer of the defendant Cordovado Gold

Dredging Company is found on pages 55 and 60 of

the transcript. This answer admits all the allegations

of plaintiff's complaint and admits that the intervener,

P. A. Bobbins, has a mortgage on all its real and per-

sonal property (Tr. p. 55), and that there are debts,

demands and mortgage claims against its property in

excess of $75,000. The defendant in its answer prays

as follows: (Tr. p. 56)

"WHEREFORE, defendant prays the Court
that the Court continue the receiver heretofore

appointed by the Court, and in possession of de-
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fendant's property, to protect the same and to

mine and operate the same until all of its credit-

ors, including the plaintiff and said P. A. Bobbins,
are paid and their claims and demands are satis-

fied in full."

On August 2, 1935, in Cause No. 3242 in the court

below (John F. Devine, plaintiff), the intervener, Rob-

bins, a defendant in Cause No. 3242, filed a motion for

leave to file a cross-complaint to foreclose his mortgage

securing his $40,000 notes and interest and to make

John F. Devine, receiver, a party cross-defendant. (Tr.

pp. 125-126.) The proposed cross-complaint was an-

nexed to the motion. (Tr. pp. 126-136.) On August 2,

1935, this motion was presented to the court, taken

under advisement and denied on August 3, 1935. (Tr.

p. 137.) Thereupon, said Percy A. Robbins moved the

court to allow him to file a cross-complaint making Cor-

dovado Gold Dredging Company a cross-defendant but

not the receiver, which motion was granted. (Tr. pp.

137-139.) This cross-complaint is found on pages 139

to 149 of the transcript. In this cross-complaint Percy

A. Robbins, defendant in that action, seeks judgment

on his notes of $40,000 and the foreclosure of his mort-

gage securing them. It plainly appears that his mort-

gage is a first mortgage and there is no denial of this

in the record. The plaintiff also introduced in evi-

dence the affidavit of one J. H. Johnston. (Tr. pp. 149-
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152.) The contents of this affidavit mil be referred to

in the argument.

THE QUESTIONS INVOLVED

This appeal involves most of the same questions

as those involved in Cause No. 7997 on the docket of

this court, being an appeal by this intervener and ap-

pellant from the order appointing receiver in this case

and in Cause No. 7991 in this court appeal from order

appointing and continuing receiver in the case entitled

in the court below John F. Devine, plaintiff, vs. A. V.

Cordovado, A. F. Wright, Percy A. Robbins and Cor-

dovado Gold Dredging Company, a corporation, de-

fendants. No. 3242.

In our brief in Cause No. 7997 the questions in-

volved are thus stated (pp. 13-15 appellant's brief):

The primary question involved is whether it is

erroneous, at the suit of a simple contract creditor

without a lien of any kind, to appoint a receiver

of all the property of a private corporation en-

gaged in placer mining in Alaska, and to authorize

the receiver to operate the mines for the purpose
of attempting to take out money to pay the cor-

poration's creditors. The plaintiff will rely upon
the consent of the corporation, and the question

then arises whether the corporation's consent can
prevail over a first mortgage creditor's objections

timely interposed. The intervener contends that

the corporation's consent can in no way affect his

right to object to the order appointing receiver,
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and that such order, if not entirely beyond the

jurisdiction of the court below, is irregular and er-

roneous and should be reversed.

The intervener further contends that the order
appointing receiver was made to hinder, delay and
defraud him out of his lawful remedies of fore-

closure and recovery of the possession of the mort-
gaged chattels, and that by the operation of the

mines his security will be depreciated and destroy-

ed. These questions are presented and amplified in

the complaint in intervention, where the erroneous

particulars are presented in more detail (Tr. pp.
34-36), and are also set forth in the specification

of errors following.

The questions involved in the appeal from the

order authorizing the issuance of receiver's cer-

tificates arise upon the contention of intervener

that his prior mortgage lien cannot be displaced

by receiver's certificates, and that it is erroneous

to order the issuance of receiver's certificates to

operate the placer mines of a private corporation

in Alaska.

In our brief in Cause No. 7991 the questions in-

volved are thus stated (pp. 14-16 appellant's brief);

*'Many of the questions involved in this case are

the same as those involved in Cause No. 7997 in

this court, entitled 'Percy A. Rohhins, Appellant,

vs. Reinhold Newherg, Cordovado Gold Dredging
Company, and John F. Devine, Receiver of Cordo-
vado Gold Dredging Company, Appellees,' and
reference is made to the statement of questions

involved in that case, on pages 13 to 15 of our brief

in that case.
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In the New'berg case, the plaintiff was a simple

contract creditor, while in this case plaintiff De-
vine claims to have a deed to the property in-

volved, intended as a mortgage. The notes and
mortgage of defendant and appellant, Bobbins,

are prior to the alleged mortgage of plaintiff De-
vine, by reason of prior record and want of no-

tice. (Tr. pp. 96-98.)

The question is presented. Does plaintiff, under
the Alaska law of mortgages (Compiled laws of

Alaska of 1933, Sec. 3771), have as a mortgagee
any lien on the income, rents and profits, and the

gold extracted from the placer mining claims un-

der mortgage? Section 3771, Compiled Laws of

Alaska, reads:

'A mortgage of real property shall not be

deemed a conveyance so as to enable the owner
of the mortgage to recover possession of the real

property without a foreclosure and sale accord-

ing to law, and a judgment thereon.'

Defendant and appellant Robbins claims that

plaintiff Devine is not under Alaska law entitled

to a receiver to work and mine the claims and have
the proceeds applied to the payment of his debt,

that it is erroneous to appoint a receiver to carry

on the ordinary business of defendant corporation,

to work and mine its property at the suit of an
alleged mortgagee who in reality holds only a

second mortgage, and thus such a course causes

appellant special damage in destroying the sub-

stance of the estate in the mortgaged property, and
lessens, impairs and destroys appellant's security

for his first mortgage debt. Appellant Robbins
also claims the court erred in appointing the plain-

tiff himself as the receiver, thus putting the sec-
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ond mortgagee in possession before foreclosure and
sale, with power to mine and work the property,

purchase equipment and incur indebtedness. Also
that as an interested party plaintiff is ineligible

to act as receiver. Collusion is also charged be-

tween plaintiff Devine and the defendants other

than appellant Robbins, and that the receiver was
wrongfully appointed for the purpose of hinder-

ing and delaying appellant Robbins in his lawful
right to foreclose his first mortgage.

Other subsidiary questions are involved, as

shown by the assignment of errors following, and
the argument."

Some additional subsidiary questions are involved

owing to certain evidence in this record not appearing

in the records in the other two cases. These will be

referred to in the argument.

SPECIFICATION OF ERRORS

1. The court erred in denying the motion to va-

cate and set aside the order appointing receiver

as the complaint in this action does not state facts

sufficient to constitute a cause of action for re-

ceiver.

2. The court erred in denying said motion as the

complaint in this action does not state sufficient

or any grounds for the appointment of a receiver.

3. The court erred in denying said motion as it

appeared from the evidence introduced at the hear-

ing of said motion that plaintiff has no lien of any
kind on the property of defendant described in

the complaint.
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4. The court erred in denying said motion as

it appeared from the said evidence that plaintiff

has no right, title or interest in the property de-

scribed in plaintiff's complaint and no lien there-

on.

5. The court erred in denying said motion as it

appears from the complaint herein and other evi-

dence introduced at the hearing of said motion,

that the plaintiff has no probable right to the prop-
erty which is the subject of this action.

6. The court erred in denying said motion, as it

appears from the said evidence that plaintiff is

only a simple contract creditor of defendant and
has not obtained any judgment against defendant
or any lien on its property or any part thereof.

7. The court erred in not vacating said order ap-

pointing receiver, as the plaintiff has a plain,

speedy and adequate remedy in the ordinary course

of the law.

8. The court erred in not vacating said order ap-

pointing receiver as the intervener is the owner of

past due notes of $40,000.00 and interest, secured

by first mortgage on all of the property described

in the plaintiff's complaint and by said order ap-

pointing receiver the intervener is deprived of his

mortgage security, wrongfully and unlawfully and
without due process of law.

9. The court erred in not vacating and setting

aside said order appointing receiver, because the

intervener is a creditor secured by first and prior

mortgage lien on the property described in plain-

tiff 's complaint and said order appointing receiver,

wrongfully and unlawfully hinders and delays the

intervener in his right to foreclose his said mort-

gage and to recover possession of the mortgaged
personal property.
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10. The court erred in not vacating and setting

aside said order appointing receiver as said order
appointing a receiver is in substance and effect,

as to intervener, an injunction restraining him
from proceeding according to law to foreclose his

said mortgage and collect the debt secured there-

by to which remedy intervener is lawfully entitled.

11. The court erred in not vacating and setting

aside said order appointing receiver as said order
is the equivalent of a seizure by attachment of the

mortgaged personal property without the payment
or tender to the intervener mortgagee, the amount
of the mortgage debt and interest or depositing

the amount thereof with the Recorder of the Fair-

haven Recording District, which was not done.

12. The court erred in not vacating and setting

aside said order, as it appears it was made and
obtained by wrongful and unlawful collusion be-

tween plaintiff and defendant and for the purpose
and wdth the effect of hindering, delaying and de-

frauding intervener as a first mortgage creditor of

defendant.

13. The court erred in not vacating and setting

aside the said order appointing receiver as the

effect of said order appointing receiver is not to

preserve the property described in plaintiff's com-
plaint, but to depreciate and wear out said prop-
erty and to destroy the substance of the same and
render intervener's mortgage security valueless.

14. The court erred in not vacating and setting

aside said order appointing receiver as said order

authorized the receiver to mine and operate the

property which is the subject of this action and to

thus destroy the substance of the estate and there-

by depreciate and destroy the property subject to



17

intervener's mortgage, and make his security

worthless.

15. The court erred in not vacating and setting

aside said order as said order erroneously author-

ized the receiver to mine and operate the property
on which intervener holds a first mortgage to se-

cure an unpaid debt of $40,000.00 and interest and
authorizes the receiver to destroy the substance of

the estate in said property and to create indebted-

ness thereon with irreparable damage to the inter-

vener.

16. Said order appointing receiver is erroneous

and should have been vacated by the court as it

erroneously authorizes and directs the receiver to

take and hold possession of the real and personal

property on which intervener holds a first mort-

gage to secure an unpaid debt of $40,000.00 and
interest.
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ARGUMENT
I.

The principal points raised by the assignment of

errors on this appeal are identical or similar to those

raised by the appeal from the order appointing re-

ceiver in this Cause No. 7997 in this court and in

Cause No. 7991 in this court appeal from the order

appointing receiver in the case of John F. Devine,

plaintiff, vs. A. V. Cordovado, A. F. Wright, Percy

A. Bobbins and Cordovado Gold Dredging Company,

defendants. Reference is therefore made to appel-

lant's briefs in these two cases in this court for argu-

ment on these points.

As the questions involved on this appeal and in

causes Nos. 7991 and 7997 in this court all concern

the validity of the orders appointing receiver for the

appellee Cordovado Gold Dredging Company we have

considered it proper in this case to refer to our argu-

ments in appellant's briefs in those two cases and not

repeat the argument and citation of authorities at

length. In Cause No. 7997 the argument appears at

pages 19 to 38 of appellant's brief and in Cause No.

7991 at pages 21 to 51 of appellant's brief.

As these cases are all set for argument on the same

day it is believed they will be heard and decided to-
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gether. Some additional argument and citation of

authorities on some of the points will, however, be

made.

II.

The court below erred in not vacating the order ap-

pointing receiver as it was erroneous to appoint a re-

ceiver for defendant Cordovado Gold Dredging Com-

pany with authority to mine its property and carry

on the usual and ordinary business of the company.

This point is raised by assignments of error Nos.

14 and 15. (Tr. p. 158).

It appears from the record that the defendant A.

V. Cordovado owned the mining property which is

the subject matter of this suit as far back as the 3rd

day of July, 1929 (Tr. p. 83). On May 25th, 1932, he

conveyed the property to Cordovado Grold Dredging

Company (Tr. pp. 76-81). It also appears from the

evidence that the operation of the prope3H:y by Cor-

dovado Gold Dredging Company since May 25th, 1932,

and by A. V. Cordovado prior thereto as far back as

1929 must have been very unprofitable as A. V. Cor-

dovado is alleged to be insolvent (Tr. p. 92) and the

Cordovado Gold Dredging Company owes in excess

of $75,000 (Tr. pp. 8, 55). This must be exclusive of

the alleged claim of John F. Devine for $40,000 with
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12% interest from December 31, 1931, as that is not a

debt of the corporation. The Devine claim, with ac-

cumulated interest, now amounts to over $58,000.00.

These facts show conclusively that the mining of this

property in the manner in which it has been mined

with hydraulic elevators and water brought forty

miles can not be made to pay a profit. Yet the court

below in appointing and continuing the receiver ac-

cepted the assurances of the plaintiffs in the two cases

and the opinion of one interested witness, Fred Mebes

(Tr. p. 17) that the mines if operated could be made

to pay fabulous profits. Placer mining is known to

be a highly speculative business and one which we

claim should never be conducted by the receiver of a

private corporation in failing circumstances.

In the case of Hanna vs. State Trust Company, 70

Fed. 2, 8 (C.C.A.), Judge Caldwell, speaking of a case

similar to this, said

:

"The representation is always made, in such

cases, that the receiver can carry on the business

much more successfully than was done by the in-

solvent corporation. This commonly proves to be

an error. Raht vs. Attrill, 106 N. Y. 430, 13 N. E.

282. But, if it were true, it would afford no ground
of equitable jurisdiction, for it is not a function

of a court of equity to carry on the business of

private corporations, whether solvent or insol-

vent.
'

'
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Such representations were made in this case and

all the then parties joined in asking the court to ap-

point the receiver and empower him to work and

mine the property in the usual way. The defendant's

attorney, Mr. Gilmore, consented to the original ap-

pointment in open court and "recommended to the

court the appointment of John F. Devine" (Tr. pp.

62, 63). At that time, Mr. Gilmore knew that said John

F. Devine was statutory agent of the Cordovado Gold

Dredging Company (Tr. pp. 24, 25) and the court

below had notice of this fact from the original sum-

mons and proof of service on file.

On the hearing of the motion to vacate the order

appointing receiver the plaintiff introduced and read

in evidence the affidavit of one J. H. Johnston (Tr.

p. 149). This affidavit reads like the usual representa-

tions of a high pressure salesman of bogus mining

stocks. Mr. Johnston, who says he has been foreman

on the property since 1909, says the value of the gold

contained in the property is the sum of $4,000,000.00

and that the property is worth $500,000.00 fair value.

The record in this case is a complete refutation of such

extravagant statements. If the property has any such

value it is impossible that the defendant Cordovado

Gold Dredging Company could become so financially

embarrassed and their predecessor in interest, A. V.
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Cordovaido, oompletely bankrupt. It is noted that

the affidavit of Johnston contains no statement that

the property had been operated at a profit. This affi-

davit is another instance of just such representations

as are always made in cases of this kind. (Caldwell J.

in Hanna vs. State Trust Co., 70 Fed. 2, 8.)

It further appears that J. H. Johnston is an inter-

ested party, has wages due him and wishes to con-

tinue working for the receiver in operating the prop-

erty. The statements in the affidavit of Johnston (Tr.

p. 151) ^Hhat if men are not constantly kept upon said

ditch keeping it in repair and repairing breaks during

the summer season, the said ditch will be greatly dam-

aged and in great danger of being totally ruined" is,

even if true, no justification for authorizing the receiv-

er to mine the property and extract and use the gold

from the claims and destroy the substance of the estate

which is Appellant Robbins ' security for his first mort-

gage indebtedness. The use of this ditch in attempting

to mine the property has proven a complete failure in

the past and the court had no right or authority to

allow the gold to be taken from the claims by the re-

ceiver and used in repairing and keeping in order a

ditch of very doubtful, if of any, value. Property

which is of some value should not be used to protect

that which is of no value. It may be that these mining
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claims have value if equipped and mined by mod-

ern methods but it is evident from the record that the

receiver must make a complete failure.

It does not appear in this record how much, if any,

gold was realized by the receiver. But we do know

from what has happened before in the mining of this

property that the operations must have been a dismal

failure and resulted in large loss and deficit which the

receiver will attempt to have the court below establish

as a claim with a prior lien on the property. The re-

ceiver and his counsel will also, no doubt, claim large

compensation and seek to have it also paid before

Appellant Bobbins receives payment of his mortgage

notes. To prevent this, we urge it is the duty of this

Court to reverse all the orders of the lower court ap-

pealed from in this group of cases.

III.

The court helow should have vacated the order ap-

pointing receiver as it appears that said order was

made for the express purpose of hindering and delay-

ing the intervener and Appellant Bobbins in exercis-

ing his lawful right to foreclose his mortgage on the

real and personal property of defendant Cordovado

Gold Dredging Company.
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This point is raised by assignments of error Nos.

8, 9, 10, 11, and 12. (Tr. pp. 157-158.)

For argument on this point the court is referred

to the arguments on the same point in appellant's

brief in Cause No. 7997, pages 25 to 29, and in appel-

lant's brief in Cause No. 7991, pages 45 to 47.

It now further appears from this record that Ap-

pellant Robbins has been further hindered and de-

layed in foreclosing his mortgage by the refusal of the

court below to allow appellant to make the receiver a

party cross-defendant in his cross-complaint to fore-

close his mortgage. (Tr. p. 137.) Exception was taken

to this refusal of permission (Tr. p. 137.) The effect

of this refusal was to prevent the appellant from hav-

ing all the necessary and proper parties to his cross-

complaint and shows that it was the disposition of the

court below to hinder and delay appellant in his law-

ful right of foreclosure.

It has been held that in actions to foreclose liens

and mortgages on property in the possession of a re-

ceiver, the receiver is a proper, and in some cases it is

held, a necessary party.

53 C. J. Sec. 502, page 347, and cases cited in

the notes.
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IV.

The court should have vacated the order appoint-

ing receiver as the mining of the property hy the re-

ceiver does special injury to the plaintiff as owner of

the first mortgage indebtedness. The extraction of

the gold from the claims impairs his security hy de-

stroying the substance of the estate.

This point is made by assignments of error Nos.

14 and 15. (Tr. p. 158.)

For argmnent on this point see appellant's brief

in Cause No. 7997, pages 31 to 34, and appellant's

brief in Cause No. 7991, pages 46 to 47.

We wish also to add that Appellant Bobbins is

entitled to all his security until his debt is paid in full.

Caldwell, Circuit Judge in Hanna vs. State Trust Co.,

70 Fed. 2, said of the right of a court to impair a mort-

gagee 's security by attempting to create liens para-

mount thereto through the instrumentality of a re-

ceiver of a bankrupt corporation

:

"The rights of the citizen, lawfully acquired by
contract, are under the protection of the constitu-

tion of the United States, and, like the absolute

rights of the 'citizen, are not dependent for their

for their existence or continuance upon the dis-

cretion of any court whatever. Constitutional

rights and obligations are no more dependent on
the discretion of the chancellor than they are on
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the discretion of the legislature. 'Rights,' says

the Supreme Court of the United States, 'under
our system of law and procedure, do not rest in

the discretionary authority of any officer, judicial

or otherwise.' In re : Parker, 131 U. S. 221, 9 Sup.
Ct. 708."

CONCLUSION

We submit to the court in conclusion that the action

of the icourt below in appointing John F. Devine al-

leged second mortgagee of the defendant corporation's

property, and also defendant's agent, receiver with

power to mine and operate the property, destroy the

substance of the estate which is appellant's security

for his first mortgage notes, and to create liens on the

property to be paramount to appellant's first mortgage

lien is without authority of law and that the order

appealed from should be reversed.

Respectfully submitted,

Thomas R. Lyons,

Iea D. Orton,

Cael Deeutzer,

Attorneys for Percy A. Bobbins,
Intervener and Appellant.
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cause. In this prayer for rehearing the appellee

is mindful of the rules of this court that its appear-

ance shall be brief and not be in repetition of con-

tentions formerly submitted to the court. The care-

ful consideration given by this court to the original

briefs in this cause is evident from a study of the

opinion rendered on December 18, 1936. The appel-

lee now prays the indulgence of the court to be per-

mited to submit the following additional points and

authorities which might have been of assistance to

the court had they been submitted in appellee's orig-

inal brief in this casei. It is respectfully submitted

that the following principles would bear upon the

issues considered by the court in its former opinion

and that they were not brought to the attention

of the court for its assistance upon its former con-

sideration of this cause.

Point I.

The opinion of this court rendered in this cause

controverts the principle of immunity of a sover-

eign from suit without its consent.

Point II.

The appellants, the States of Oregon and Wash-

ington, are not indispensable parties to this cause

because appellee could not have made them parties

originally and because neither of them has submit-

ted itself to the jurisdiction of the court at any time

throughout this proceeding.
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Point III.

The opinion of this court in this cause is

in conflict with the primary principles of equity.

DISCUSSION OF POINT I.

The opinion of this court rendered in this

cause controverts the principles of immunity

of a sovereign from suit without its consent.

The appellee respectfully submits to the court

that a fundamental principle of law with respect

to immunity of a sovereign may properly be con-

sidered in connection with the learned opinion of

the court in this cause. If we interpret the court's

opinion correctly, we note that an assumption at

its very foundation is that the States of Oregon and

V/ashington had or claimed to have some equities

which each should have been permitted to assert.

In other words, that one of these appellant sovereign

states might establish an equitable interest, right

or title in Sand Island contrary to the conceded title

and possession of the United States of America.

It might be noted here again that the appellee's

original bill seeks equitable relief against specified

wrongdoers in connection with a specified parcel

of land and the accretions thereto, which the appellee

alleges it owns and controls as a riparian owner.

The ownership of the island is conceded. With these

things in mind, it is held that the States of Oregon



and Washington should be permitted to intervene.

The view which we now offer is that such an

interpleader by either of them, if in fact made,

would be in the nature of a bill for affirmative re-

lief. It would be a plea, if completely made, that its

rights or title to the real estate involved be declared

adversely to the asserted interests of the United

States of America. In fact, it would be reasonable

to assume that such an interpleader by either of

these parties—though we are in the dark as to

their claimed equities or proposed prayer—might

seek to restrain the use or occupancy of Sand Island

by the United States of America. We are respect-

fully submitting that the effect is to require the

United States of America to submit to a prayer

for affirmative relief against it.

That the United States can not be sued at law

or in equity without its consent is a fundamental

principle requiring no citations of authority. The

overwhelming weight of authority is that the im-

munity of the sovereign, United States of America,

applies as well to interpleaders and cross-bills as to

original suits or actions.

The possible contention might be that the United

States submitted to the jurisdiction of the court,

even though the original defendants have conceded

that they and the States of Oregon and Washington

are contending about a parcel of land other than that



which is the sole subject of the appellee's bill in

equity. Such a possible contention is also answered

in the following authorities:

The Supreme Court of the United States, in Illin-

ois Central Railroad Company vs. State Public Utili-

ties Commissioner of Illinois, et al, 245 U. S., at p.

504, wherein it was attempted to introduce a cross-

bill in equity against the United States and its au-

thorized agents, saw fit to say:

"It therefore is certain that the cross-bills

could not be entertained in the Northern Dis-

trict of Illinois unless in this regard there be,

as is asserted, a valid distinction between the

cross-bill and an original bill. No doubt there

are situations in which a cross-bill against an

ordinary suitor may be considered and dealt

with in virtue of the jurisdiction over the prin-

cipal suit, even though as an original bill it could

not be entertained; but it is otherwise where the

cross-bill is against the United States, for no

suit against it can be brought without its con-

sent given by law. Its immunity recognizes no

distinction between cross-bills and original bills

or between ancillary suits and original suits,

but extends to suits of every class."

Further, the Supreme Court of the United States

in Hill, et al vs. United States, 50 U. S. at p. 389,

may be quoted as follows:

"We allude to the case of United States vs.

McLeamore, in 4 Howard 286, where it is broad-

ly laid down as the law that a circuit court can
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not entertain a bill on the equity side of the

court praying that the United States may be

perpetually enjoined from proceeding upon a

judgment obtained by them, as the Government
is not liable to be sued except by its own con-

sent given by law."

The strictness with which the letter of these

principles has been invoked by the courts is evident

in Schillinger vs. United States, 155 U. S. 163, at p.

166:

"Beyond the letter of such consent (consent

to be sued) the courts may not go, no matter

how beneficial they may deem, or in fact might

be, their possession of larger jurisdiction over

the liabilities of the Government."

DISCUSSION OF POINT II.

The appellants, the States of Oregon and
Washington, are not indispensable parties to

this cause because appellee could not have made
them parties originally and because neither of

them has submitted itself to the jurisdiction of

the court at any time throughout this proceed-

ing.

The ultimate effect of the original opinion of this

court is to remand this cause to the trial court upon

the principle that it can not finally be determined

in the absence of the State of Oregon and the State

of Washington, but that would seem to be declar-

ing that the United States of America can procure

no relief here in the absence of those sovereign
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states; that is, that those sovereign states must be-

come parties. - ijiats'iiijio (jAj L-ial^J

Here again we are confronted with the principle

of the immunity of the sovereign states from suit,

and must consider further that an examination of

the record in this cause to the present time would

not justify a ruling that either of these sovereign

states has submitted itself to the jurisdiction of this

court. Even though, for the sake of argument, we

might concede that to have been done, each has

strangely left the court and this appellee uninformed

as to what, if any, basis for equitable relief it might

have.

However, we may overlook this for the time

being and resort to the decision of this Honorable

Court in Desert Water, Oil & Irrigation Co. vs. the

State of California, 202 F. at p. 498, to demonstrate

that neither the State of Oregon or the State of

Washington has made any appearance whatever in

this cause which should in equity be recognized or

which could be said to have been a voluntary sub-

mission to the jurisdiction of the court by either.

In the foregoing action, the Attorney General of

the State of California caused appearance to be

entered of record on behalf of the Statei of Cali-

fornia and thereafter so far submitted to the juris-

diction of the court that a demurrer on behalf of

the state was tendered failing to raise the immun-



8

ity question, thereafter this Honorable Court sus-

tained the dismissal of that cause for want of juris-

diction on the principle that the Attorney General

of that state could not bind the sovereign state of

California and place it in a position of having sub-

mitted to the jurisdiction of the court.

The United States District Court for the West-

ern District of Washington, Northern Division, has

had occasion to consider a so-called appearance and

waiver of immunity by that state in a suit in federal

court in the case of Title Guaranty & Surety Co.

of Scranton, Pa., vs. Guernsey, et al, 205 U. S. 91.

In this suit in equity the petitioner sought to restrain

the State of Washington and its Treasurer and Audi-

tor from disbursing a certain fund in which it

claimed an equitable interest. The Attorney Gen-

eral for the State of Washington filed answers and

cross-bills for the State of Washington. Thereafter

the State of Washington moved to dismiss its cross-

bill, to withdraw its answer, and to dismiss the

amended and supplemental bills as against it. The

decision of the court holding that it had no juris-

diction over the sovereign state of Washington, in

spite of the various appearances by the Attorney

General of that state, is quoted as follows at p. 93:

"This is a suit against the State. The Legis-

lature of the State alone can give the consent

of the sovereign state to be sued. The Attorney

General can not waive the immunity."

Since, under these authorities, it would seem to
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be established that the sovereign State of Oregon

and the sovereign State of Washington have not

submitted themselves to the jurisdiction of this

court and that they, or either of them, could at any

time withdraw and assert their immunity, surely

they are not indispensable parties. The effect of a

contrary view, as we interpret the present opinion

of this Honorable Court, is to rule that the appellee,

in order to procure relief in this court of equity,

must do something—that is, join sovereign states

—

which it plainly can not do here against the wishes

of those sovereign states.

In reiteration we submit that the record in this

cause does not reveal that either of these sovereign

states has submitted itself to the jurisdiction of the

court. Should a petitioner in equity, like the appel-

lee in this cause, be denied relief by a requirement

that he join parties whom he cannot reach?

DISCUSSION OF POINT III.

The opinion of this court in this cause is in

conflict with the primary principles of equity.

The foregoing principles are brought to the at-

tention of the court, not only for consideration of

each on its merits, but in order that we may urge

the resultant inequities to the appellee from the

original opinion of this court. We are mindful that

the court has considered the procedure for inter-
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pleader and accepted, with criticism, that followed

by the State of Oregon and the State of Washing-

ton. We submit that a further consideration of all

of the primary principles of equity may lead the

court to feel justified in declining to accept the ap-

pearances made by the Attorneys General of these

states. We submit that the acceptance of so vague

interpleadings, unaccompanied by any show of au-

thority from a sovereign state, may, as in this cause,

result in obstruction of the proceedings in a court

of equity. We feel that this is in conflict with the

primary principles of equity that the one seeking

relief must come in in good faith, with a good and

complete cause, that the court may proceed speed-

ily to a final determination of the cause.

With due respect to the recognition given by

this Honorable Court to the interpleadings under

consideration, we desire to offer the view that a

court of equity, bearing in mind its primary prin-

ciples, should establish a more strict rule, especially

with respect to possible interventions like those un-

der consideration. We submit that a court of equity

would be justified in ruling that the various parties

before it or seeking its consideration, who might

be held to be indispensable parties, should in good

faith subject themselves to the jurisdiction of the

court. Such a rule seems fairly within the ready

prerogatives of a court of equity. This, we offer,

may in equity be required before their appearances
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be given such recognition as to result in remander

by the Appellate Court, retrial, its consequent delay,

expense, and dissipation of the time of the trial court.

The further effect of the court's present opinion

is in conflict with general principles because it

affords to the litigants an opportunity to be

dilatory and to obstruct the processes of a court

of equity. Though that practice is not charged here

based upon the record in this suit, an example from

the circumstances may be made. Let us suppose that

the principal parties defendant to this original bill

—that is, the Columbia River Packers Association,

H. J. Barbey, and Baker's Bay Fish Company

—

desired to use and occupy the premises involved in

this suit unrestrained and without rental so long as

its admitted owners and the former landlord of

those defendants could be involved in litigation, and

that those parties were so unscrupulous in their

business affairs that they would seek to dodge and

delay the meritorious conclusion of this suit in

equity. They might involve a person wholly un-

authorized to represent his sovereign state in such

a matter, wholly unauthorized to submit his sover-

eign state to the jurisdiction of the court, to tender

to the court such a vague and uninformative appear-

ance as was tendered in this cause by the States of

Oregon and Washington, respectively. The court

would be bound to recognize that as an appearance
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by the sovereign state and would continue on in that

recognition until the unauthorized individual filed

demurrers, answers, cross-bills, and appeals. Sup-

pose that thereafter the duly constituted authorities

of the sovereign state, including its Legislature,

should discover that the interests of that state were

not best served by involvement in the pending suit

and the state should not submit itself to the juris-

diction of a federal court in equity. The decision of

this court seems to establish that the so-called ap-

pearance in interpleader of the sovereign state could

be withdrawn and it be entirely immune from the

processes of this court. An opportunity for prac-

tices, to say the least inequitable, is afforded.

The appellee, with great respect for the decision

of the court in this cause, prays the further con-

sideration of the cause upon the foregoing additional

principles; namely, that the trial court was not in

error in declining to receive the interpleadings of the

States of Oregon and Washington, because, if re-

ceived, they would plainly be prayers for affirma-

tive relief against the interests of the sovereign

United States of America, and consequently, the

trial court was without jurisdiction; further, be-

cause neither of the sovereign states of Oregon and

Washington did, in fact, interplead and submit to

the jurisdiction of the court and their immunity is

outstanding, out of reach of the courts, and the ap-
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pellee; and again, because the present opinion of the
court is in conflict with the primary principles of
equity.

Respectfully submitted,

CARL C. DONAUGH,
United States Attorney for the

District of Oregon.

J. MASON DILLARD,
Assistant United States Attorney.
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I hereby certify that I am one of the attorneys
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in my judgment the foregoing petition for a rehear-

ing is well founded in point of law as well as in

fact and that said petition for a rehearing is

not interposed for delay.

J. Mason Dillard
Assistant United States Attorney
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